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Parshat Shoftim 5778
14 When thou art come unto the land which the LORD thy God giveth thee, and shalt possess it, and shalt dwell therein; and shalt say: 'I will set a king over me, like all the nations that are round about me';

15 thou shalt in any wise set him king over thee, whom the LORD thy God shall choose; one from among thy brethren shalt thou set king over thee; thou mayest not put a foreigner over thee, who is not thy brother. (Devarim 17:14-15)

This week’s parsha appears to command us to appoint a king, which makes the prophet Shmuel’s angry response to the people’s request for a king after the chaotic period of the Judges surprising (I Shmuel Chap 8).

Chazal disagree as to whether this instruction is an obligation or an allowance. The Gemara in Sanhedrin 20b quotes R. Yehuda: Three commandments were given to Israel when they entered the land: to appoint a king, to cut off the seed of Amalek, and to build themselves the chosen house. Clearly according R. Yehuda once we had conquered the land appointing a king is a mitzva. However, the Gemara also brings the minority opinion of Rabbi Nehorai that- This section was spoken only in anticipation of their future murmurings, as it is written: "And shall say, I will set a king over me etc." According to this view monarchy is not the desired form of government but if the people demand one it is allowed.

The Rambam in Hilchot Melachim quotes R Yehuda and includes the appointment of a king as one of the 613 mitzvot, this is also Ramban’s view. However, Abarbanel strongly disputes this and writes a long diatribe against kings and their untrammelled power clearly influenced by the horror he witnessed as treasurer to the court of Ferdinand and Isabella until the Expulsion of the Jews from Spain and Portugal. He explains that this is merely an option in response to the people’s evil inclination and not a proscribed form of government.

The Kli Yakar who was the Rabbi of Prague in the early 17th century considers the appointment of a king to be a mitzva and a necessity. Perhaps he is also reflecting the political issues of his time as he states that a strong leader is needed to ensure justice and protect the people.

Thus, Shmuel’s harsh reaction to the people’s request was because they wanted a “yes” man who would bend to their rule. What is needed is an individual who inspires awe in the people, as weak leadership is dangerous. However, absolute power causes its own problems and therefore the parsha enumerates the limits to a king’s power including limits on the number of wives and horses he should have and that a 
sefer torah must accompany him everywhere so he is aware that he is subject to 
G-d’s will.

The Netziv, the Rosh Yeshiva of Voloshin in Lithuania in the mid to late 19th century, explained that appointing a king is a mitzva like shechting meat. If you decide you want to eat meat then you shecht it. Shechita of itself is not a mitzva. So too with appointing a king.

According to the Netziv, the Torah does not issue absolute commands on issues relating to forms of government. Political thought evolves through history and forms of government are influenced by circumstances. It is impossible to establish absolute norms that will remain appropriate throughout history. A king may not be appropriate for some generations but may be desirable to others and when it is relevant, the mitzvot enumerated in our parsha become pertinent.

When the people gather before Shmuel and tell him –

5 And they said unto him: 'Behold, thou art old, and thy sons walk not in thy ways; now make us a king to judge us like all the nations.' (I Samuel 8:5)

-surely his reaction is overly harsh. To say that Shmuel objected to the fact that the people want to be like all the other nations seems unfair. That is exactly what G-d tells us in our parsha that they will say when they want a king -'I will set a king over me, like all the nations that are round about me' (Devarim 17:14), the people were using the wording found in the Torah. So, what was Shmuel’s problem with their request?

The one extra word that the people added was לְשָפְטֵנוּ – to judge us. The Radbaz comments that justice is not something that the king determines, it is not based on his free will. There is a judicial system and it is the judges who must judge the people in accordance with Halacha. Centuries later, the political theorist Montesquieu would make the same point. There has to be separation of powers and there is no liberty if the judicial and executive powers are not separated. This is what Shmuel was trying to explain to the people; the justice of a man who adjudicates the law and also executes it is no justice at all.

That is why the obligation to set up a system with “judges and law enforcement officials in all your cities” as commanded at the beginning of our parsha is a separate topic to that of the appointment of a king.
