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 שואל שלא מדעת
“Stealing or borrowing” 

  
Shoplifting is stealing. 
Taking out a book from the library is borrowing. 
But the borderline between borrowing and stealing is often blurred. Is borrowing 
without permission borrowing or stealing?  

In this class we will explore what the מפרשים ,גמרא, and פוסקים teach us about 
how to maneuver this gray area of our lives.  

Some Key Questions To Consider: 

 Is it permissible to borrow someone else’s things without first asking 
permission? 

 If someone did borrow an object without permission, what liability do 
they have if something happens to it? 

 When is it permissible to borrow someone else’s things without first 
asking permission? 

  

Class Outline:  

Section I. Borrowing without Permission 
 

Case 1. Reuven Borrows a Basketball 
Case 2. Taking with Intent to Compensate – The Coworker’s Coke   
  

Section II. Is it Ever Permissible to Borrow without Explicit Permission? 
 
Case 3. What’s Considered “Getting Permission”? – Displaced by 
Hurricane Sandy and borrowing a Jaguar XJ without permission from 
someone known for generosity 
 
Case 4. Borrowing without Permission for a Noble Purpose – The 
laptop for a presentation for special children 
 
Case 5. Using something “insignificant” 

Note: This shiur is not intended as a source of practical halachic (legal) rulings. 
For matters of halachah, please consult a qualified posek (rabbi). 
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Section I. Borrowing without Permission  
 
We will now examine two cases to clarify if it is permissible to “borrow” other 
people’s possessions without permission and the Jewish legal consequences of 
such use. 

Case 1. Reuven Borrows a Basketball 
Reuven is relaxing in his apartment with three friends, and they decide to play basketball. 
Reuven’s roommate, Shimon, has a ball, but he’s in class and has not answered their call 
or texts asking for permission to use the ball. Can Reuven borrow it for an hour, then 
return it – and inform Shimon later? 

This is a classic case of what the Gemara refers to as sho’el shelo mida’as – 
borrowing without consent of the owner. Would you call this borrowing, or is it 
closer to stealing? What do you say?  

Classification of such usage is the subject of a מחלוקת in the following Mishnah 
and Gemara. 

Source 1. Mishnah and Gemara Bava Basra 87b - 88a – A storeowner uses a 
client’s container without permission. 
Mishnah: One who sends his [young, under bar 
mitzvah] son to a store (the parent places a 
pundyon – worth 2 issar – in his son’s hand), and 
asks him to buy 1 issar's worth of oil and to 
bring back the oil together with 1 issar change. 
(He also gives the son a bottle to fill with the 
oil.)  
The storeowner measures out an issar’s worth 
of oil. [The storeowner] gives the child the issar 
of oil, and [the child] breaks the bottle of oil and 
loses the issar change.  
The storeowner is liable [for the damage of the 
bottle and loss of the oil and the issar change.] 
Rabbi Yehuda absolves [the storeowner for the 
damage to the bottle, as will be explained in the 
Gemara. He also absolves the storeowner for 
the loss of the oil and money], because the 
father willingly took the risk of sending them 
with a child. 

 בבא בתרא פז:  
ַהּׁשֹוֵלַח ֶאת ְּבנֹו ֵאֶצל  -משנה 

ֶחְנָוִני (ּוֻפְנְּדיֹון ְּבָידֹו), ּוָמַדד לֹו 
ְּבִאָּסר ֶׁשֶמן ְוָנַתן לֹו ֶאת ָהִאָּסר, 

ָׁשַבר ֶאת ַהְּצלֹוִחית ְוִאֵּבד ֶאת 
 ָהִאָּסר, ֶחְנָוִני ַחָּיב. 

ַרִּבי ְיהּוָדה ּפֹוֵטר, ֶׁשַעל ְמָנת ֵּכן 
 ֹו. ְׁשָלח
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Gemara: ... Rava said, “I and the lion [leader] of 
the group explained this Mishnah.” Who is the 
lion of the group? Rabbi Zeira.  
This Mishnah is dealing with a case where the 
storeowner took the bottle the boy had brought 
from home and used it for measuring for his 
other clients. The dispute in our Mishnah is 
about the status of one who borrows without 
permission.  
One opinion (Rabbi Yehuda’s) is that he has the 
status of a normal borrower;  
the other (the Sages’) holds that he has the 
status of a thief. 

(פח.) . . . ָאַמר ָרָבא  –גמרא 
יְמנּוָה ְרּגִ ּוָרה ּתַ בי ֶׁשַּבחֲ ַוֲאִר ֲאִני 
ר' ֵזיָרא ָהָכא ְּבַמאי  ּוּוַמּנ

ָלֹמד ָּבּה  ָלּהְּנטָ ן ְּכגֹון ׁשֶ ַעְסִקינָ 
א ִמַּדַעת ֹ ּלֲאֵחִרים ּוְבׁשֹוֵאל ׁשֶ לַ 

 :י ָקא ִמיְפְלגֵ 

 י וֵ הַ  ׁשֹוֵאלַמר ָסַבר 

 .יוֵ הַ  ַּגְזָלןּוַמר ָסַבר 

 
Based on how the Gemara understands it, the dispute in the Mishnah concerns 
the question of somebody who borrows without permission. According to Rabbi 
Yehuda, he has the status of a regular borrower; according to the first opinion in 
the Mishnah (the "rabbis"), however, he has the status of a thief.  
 
 : At first glance, the ruling of the rabbis makes no sense – why should 
the storeowner be liable for the customer (the boy) breaking the bottle of oil! 
 
Why do you think the storeowner could be responsible? 
 
The Rashbam clarifies the rationale for the ruling: 
 
Source 2. Rashbam Bava Basra 87a “Demar Savar” – A thief must return the 
stolen object directly to its owner, and is responsible for whatever happens 
until that point. 
One holds – The rabbis hold that the storeowner 
is a thief, and effectively acquired the bottle (when 
he took it from the child for his personal use) 
making him responsible for it until it reaches the 
hands of the owner (the parents).  There is now an 
obligation of, “Return the stolen object,” and 
returning the bottle to the hands of the child is not 
considered returning it to the owner. As we say in 
Bava Kamma 118a, “Someone who steals a lamb 
from a flock and returns it (without the owner’s 

 רשב"ם בבא בתרא פח. 
ֵוי ְוַקְנֵייּה ְלִהְתַחֵּיב ַרָּבָנן ַּגְזָלן הַ  - ְּדַמר ָסַבר

יַנן ְוֵהִׁשיב עִ ָּבּה ַעד ֶׁשָּתבֹא ְלַיד ְּבָעִלים ְּדבְ 
ֶאת ַהְּגֵזָלה ְוַהָׁשָבה ְלַיד ִּתינֹוק ַלאו ַהָׁשָבה 

ַהּגֹוֵזל ּוַמֲאִכיל (ב"ק ַּדף ִהיא ְוָהִכי ָאְמִרי' ּבְ 
ֵעֶדר ְוֶהֱחִזירֹו ָוֵמת אֹו קיח) ַהּגֹוֵנב ָטֶלה ִמן הָ 

ן ַּדַעת ְּבָעִלים ינַ עִ ב ַחָּייב ְּבַאֲחָריּותֹו ְּדבְ ִנְגנַ 
   ְוֵאין ֶזה ַּדַעת ְּבָעִלים ְּכֶׁשמֹוְסרֹו ְליַד ִּתינֹוק:
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knowledge), but it then dies or is stolen, is still 
responsible for it.” We require the thief to return 
the object with the knowledge of the owners.  
Returning it to a child’s hands is not considered 
“with the knowledge of the owners.” 

 
According to the rabbis, the storeowner is considered a thief, and therefore has a 
mitzvah to return the bottle to the child’s parent. (and not to the son). Even 
though it was the child who actually broke it, the storeowner (the thief) is 
responsible for all damages that occur to the object until he gets it back to the 
parent. 
 

: What then explains Rabbi Yehuda’s position that the storeowner is 
not obligated to pay for the broken bottle? 
 
Source 3. Rashbam Bava Batra 88a, “VeRabbi Yehuda Savar Sho’el Havei” – A 
borrower can return the object to where he borrowed it from. 
Rabbi Yehuda maintains that he is a borrower, and 
it is sufficient to return it to the place he borrowed 
it from. Therefore, he is absolved from 
responsibility for the bottle when he returns it to 
the child (where he borrowed it from). 

 ח.רשב"ם בבא בתרא פ 
דבור המתחיל "ורבי יהודה 

  סבר שואל הוי"
 -י וֵ ְוַרִּבי ְיהּוָדה ָסַבר ׁשֹוֵאל הַ 

ְוִכי ַמֲחִזירֹו ְלָמקֹום ֶׁשָּׁשֲאלֹו 
, ְוִהְלָּכ ִמֶּׁשֶהֱחִזירֹו ַּדיִמָׁשם 

טּור.ַלִּתינֹוק ּפ ָ  

 
According to Rabbi Yehuda, the storeowner is a regular borrower, and is 
therefore absolved from responsibility once he returns it to the child. Even if it 
breaks before reaching the parent/owner, the storeowner is not responsible, 
beacuse his borrowing status ends when he replaces it in the child’s hands. 

Rabbi Yehuda and the rabbis thus engage in a fundamental disagreement about 
the halachic nature of somebody who borrows something without permission.  

Question to consider: 
What are the arguments to consider borrowing without permission a form of 
theft? What are the arguments to say that this is not a form of theft? 
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Source 4. Ritva Bava Metzia 41a  
Ritva 41a 
One who borrows without permission has no intent 
to cause a loss to the owner, but rather use it and 
return it to its proper place and even willing to pay 
for its use, if it is something that is normally 
rented. Nevertheless, in using it there is a (potential) 
monetary loss to the owner [and that is why it is 
considered theft]. Even if it won't get worn through 
usage, it is possible that it will break or get 
damaged, for if we are dealing with something 
that cannot get damaged, nobody is of the 
opinion that the borrower is a thief because 
nothing wrong was done. 

 .מא מציעא בבא א"ריטב 

 לחסר דעתו אין מדעת שלא ושואל
שרוצה  אלא ,לבעלים כלום

 ,למקומו ולהחזירו בו להשתמש
 ,לשכר שראוי תשמיש הוא ואם

 ומיהו .לבעלים שכר לתת דעתו
 קלקול יש עושה שהוא בתשמיש
 שאינו פ"ואע בעלים של לממונם
 היה אפשר בתשמיש מתחסר
 או תשבר לה דמטלטל דאיידי
 א"שא בדבר דאלו,נזק בה יארע
 ליכא בטלטולו נזק לידי לבא
 גזלן מדעת שלא דשואל ד"למ
  מידי ולא עביד לא דהא הוי

 

: Based on the Ritva, why do you think Rabbi Yehuda would permit 
using other people's property without permission?  

Thinking about the Ritva: 

Think of examples of commonly borrowed items. Which of them fit into the 
category of items where the owner stands to lose? 
 
Why do you think the Ritva believes that you may borrow an item without 
permission if there is no possibility of it getting damaged? 
 
Do you think the Ritva would allow one to use an unbreakable item that has a 
sign on it stating explicit do not use without permission"? 
 

Back to our basketball: Is borrowing Shimon’s basketball any different from a 
storeowner borrowing a parent’s bottle? No – both involve using someone else’s 
property without permission. We should get the answer to Reuven’s question by 
finding out how we rule in the case of our Mishnah. 

 

Let’s see how the Shulchan Aruch rules: 
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Source 5. Shulchan Aruch Choshen Mishpat 359:5 – Borrowing without 
permission is considered theft (in accordance with the rabbis). 
Even one who borrows without the consent of the 
owners is called a thief. 

 ה:שו"ע חושן משפט שנט 
ְׁשֵאָלה ֶׁשּלֲאִפילּו ַהּלֹוֵקַח ּב ֹא ִ

 ִמַּדַעת ַהְּבָעִלים ִנְקָרא ַּגְזָלן:

 
What are the ramifications of being called a thief? 
The most obvious one is that one who steals is performing a prohibited action! 
The Torah forbids stealing. 
  
Source 6. Vayikra 19:11,13 – Theft is biblically prohibited. 

Do not steal. Do not deny falsely. Do not lie to one 
another … Do not oppress your friend (by 
withholding their salary) and do not rob. Do not hold 
the wages of a worker overnight until the morning. 

  יגיא, :ספר ויקרא יט 
לֹא ִּתְגֹנבּו ְולֹא ְתַכֲחׁשּו י"א. 

 ... ְולֹא ְתַׁשְּקרּו ִאיׁש ַּבֲעִמיתֹו
לֹא ַתֲעֹׁשק ֶאת ֵרֲע ְולֹא י"ג. 

ִתְגֹזל לֹא ָתִלין ְּפֻעַּלת ָׂשִכיר 
  .ִאְּת ַעד ֹּבֶקר

 
There are also practical consequences of being defined as a thief as illustrated 
through the following scenario. 

Let’s look at what happened next in the basketball story: 

Unfortunately, Reuven didn’t learn the Gemara in Bava Basra or the ruling of the 
Shulchan Aruch, and he and three friends “borrowed” the basketball and went to the 
court near their dorm. Reuven came back to the dorm, put the basketball back exactly 
where he found it, left the room, and locked the door. 

Unfortunately, when Shimon returned to his room, his basketball was missing!! 

He later confronted Reuven: “Hey, where’s my basketball?” 

Reuven assumed that somehow Shimon knew that he had used it. “I put it back exactly 
where I found it and locked the door.” 

“So you used my ball when I was away. Now it’s gone. You’re responsible. Pay up!” 

“I didn’t take it! Someone must have broken into the room.” 

: Is Reuven really responsible, or was it sufficient for him to have 
returned the ball to where he found it?  
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 If Reuven thinks it is stolen, does he have to follow up with University Security? 
 Does Reuven have to pay for the basketball? 

What do you think? 

The halachah tells us an important practical ramification of being considered a 
thief and not merely a borrower. If a “borrower without permission” is 
considered a thief, he has a mitzvah to return the object he stole directly to its 
owner, and he’s also liable for anything that happens to the object until the point 
that he returns it to the owner. In contrast, if he is considered a borrower (like 
Rabbi Yehuda says) he just has to return the object to where he found it.  

The Shulchan Aruch rules according to the Rabbis in our Mishnah: 
 
Source 7. Shulchan Aruch Choshen Mishpat 366:3 – One who borrows without 
permission is liable until he returns the object to the owner. 
If a vessel was in the hands of the owner’s son or 
servant, and someone took it and used it, that’s 
considered borrowing without permission. It is 
thereby considered to be in the borrower’s legal 
possession, and he becomes obligated in any 
damages – even those beyond his control – until he 
returns it to the owner. Therefore, if he returns it to 
the child who was holding it (not to the owners 
themselves) and it gets lost or damaged, he (the 
unauthorized borrower) is held responsible to pay.  

   :גשו"ע חושן משפט שסו 
ָהָיה ְּכִלי ְּבַיד ְּבנֹו ֶׁשל ַּבַעל ַהַּבִית 

ֶהם ְוָלְקחּו ֶאָחד מֵ  ,ד ַעְבּדֹואֹו ְּביַ 
ֵרי ֶזה ׁשֹוֵאל ְוִנְׁשַּתֵמׁש ּבֹו, הַ 

ה ִּבְרׁשּותֹו ֹא ִמַּדַעת, ְוַנֲעׂשָ ֶׁשּל
יב ְּבאֹוְנִסין ַעד ֶׁשַּיֲחִזיֶרּנּו ּיֵ ְוִנְתחֲ 

ַלְּבָעִלים, ְלִפיָכ ִאם ֶהֱחִזירֹו 
ַלָּקָטן ֶׁשָהָיה ְּבָידֹו ְוָאַבד ִמֶּמנּו אֹו 

 :יב ְלַׁשֵּלםִנְׁשָּבר, ַחּיָ 

 
Therefore, even if the basketball was stolen after Reuven replaced it, Reuven 
must compensate Shimon. 

 

Well done! That is the end of case #1 

IF you would like to expand on this and take it to the next level, join 
us as we examine case #2…… 
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We’ve spoken until now about borrowing and then returning the same item 
without permission. But what about taking and depleting something that is 
consumable, and then replacing what you took? Let’s see in the next case… 

Case 2. The Co-worker’s Coke  
Chava works in the lab of a drug company with four other workers. One night she and 
Miriam are working late on a project. Miriam feels a need to caffeinate herself, opens the 
refrigerator, and takes one of Dr. Ginzburg’s two bottles of Coke. Doctor Ginzburg is on 
vacation for a few days and out of cellphone reach.  

“What are you doing?” asks Chava. “You can’t take that. It’s not yours!” 

Miriam responds: “I’ll replace it. I don’t think there’s anything wrong with that.” 

Chava: “I do. Could you steal something from a store with the intention to later replace 
the item a few days later?” 

Who is right – Chava or Miriam? What do you think? 

The Gemara quotes a Braisa that speaks about two related cases: 
 
Source 8. Bava Metzia 61b – Stealing to torment and stealing with intent to 
compensate are prohibited. 
What does the command “Do not steal” – that 
Hashem said in the Torah – come to include? 
[There are other sources in the Torah that prohibit 
stealing.] Answer: It comes to teach us the 
halachah that we learned in a Braisa: “Do not steal 
in order to torment someone, and do not steal 
[even] with intent to pay back double.” 

  בבא מציעא סא: 
ְּדָכַתב ַרֲחָמָנא  "לֹא ִּתְגֹנבּו"

  ?ָלָמה ִלי

ְגנֹוב ַעל ְמַנת לֹא ּת :ִלְכְדַתְנָיא ִ
ְגנֹוב ַעל ְמַנת לֹא ִּת  ,טְלֵמיקַ 

ֶפלְלַׁשֵּלם ַּתְׁשלּוֵמי ּכ ֵ.  

 
The Gemara mentions two related cases, stealing to torment and stealing with 
intent to compensate. In both cases, the intention is not to actually “steal” in the 
sense of taking and keeping another’s item; rather, the item will be returned, 
either after the victim suffers a little, or doubled (Rashi explains that someone 
who steals with intention of paying back double does so for altruistic reasons).  

Source #8 teach us that taking someone else’s property is considered stealing, 
regardless of the taker’s intentions to borrow. Therefore, in the Co-worker’s Coke 
Case, it is clearly forbidden for Miriam to “borrow” Coke with intention to 
compensate, either with money or some other Coke. If stealing with intent to 
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return the object itself (Source #8) is prohibited, certainly stealing with intent to 
compensate with another Coke would be prohibited. 

This law is codified by the Rambam in his Mishneh Torah, Laws of Theft 1:2, and 
his ruling is echoed by the Shulchan Aruch: 
 
Source 9. Shulchan Aruch Choshen Mishpat 348:1 – Stealing with intent to 
return is prohibited. 
It is biblically forbidden to steal even a tiny 
amount.  
It’s also forbidden to steal even as a joke, to steal 
even with intent to return or to pay back double, or 
to annoy another.  
All of these are prohibited so that one will avoid 
getting accustomed [to theft].  

 א :שו"ע חושן משפט שמח 
א ָאסּור ִלְגנֹוב ֲאִפיּלּו ָּכל ֶׁשהּו

ִּדין ּתֹוָרה, ְוָאסּור ִלְגנֹוב ֲאִפיּלּו 
ֶרּד ת ְׂשחֹוק, ַוֲאִפילּו ַעל ְמנָ  ֶ

ְלַהֲחִזיר אֹו ְּכֵדי ְלַׁשֵּלם 
ַּתְׁשלּוֵמי ֵּכֶפל אֹו ְּכֵדי ְלַצֲערֹו, 

ֹא ַיְרִּגיל ַהֹּכל ָאסּור ְּכֵדי ֶׁשּל
:  ַעְצמֹו ְּבָכ

 
Note: This last line (“All of these are prohibited so that one will avoid getting 
accustomed [to theft]”) is a citation from the Rambam, and is the subject of 
dispute among later commentators. The Lechem Mishneh (Laws of Theft 1:2) 
states that stealing as a joke and stealing with intent to return or compensate are 
rabbinic fences added to protect people from transgressing biblical theft – taking 
someone else’s property with intent to possess it.  

However, the Sefer Hachinuch, assumes that these cases are also included in the 
biblical prohibition of theft. No one, for whatever reason, should take liberties 
with other people’s objects. 
 
 

Key Themes of Section I: 
 

 In general, it is prohibited to borrow without permission. 
 Moreover, borrowing without permission – where it is forbidden to do 

so (see below) – is considered theft. 
 The “borrower” becomes liable for all damages or loss, even those 

beyond his control, until he returns the object directly to the owner. 
 It is prohibited to take someone else’s property and consume it, even 

with intent to replace it or compensate for it. 
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Section II. Is it Ever Permissible to Borrow without Explicit Permission? 

So far we have concluded that it is forbidden to use other people’s possessions 
without their permission. Are there ever situations or mitigating circumstances 
that enable one to borrow things without permission?  Let’s look at two cases:    
1) borrowing a car without permission from someone with a reputation for being 
generous and 2) borrowing without permission for a good purpose – a case of a 
laptop in a camp for children with special needs. 

Case 3. Displaced by Hurricane Sandy and borrowing a Jaguar XJ from a person 
known for generosity. 

Matt and Barbara Heitman were forced to temporarily stay with second cousins in 
upstate NY after evacuating their Seagate, NY home during Hurricane Sandy in 
November 2012. For those two weeks the Heitmans – carless – stayed in the house most 
of the day while their hosts, Rob and Sari Heitman, were at work. Rob and Sara drive to 
work together, leaving their second car – a Jaguar XJ – at home.  

One day, Matt, trying to keep up with a work deadline, needed to get a notarized 
document to his friend and business associate David, a lawyer in the area. David asked 
him, “Matt, how are you going to get it here? Your car floated away in Seagate! I am 
without a car today, and there are no buses or taxis in all of Dutchess County.” 

 Matt said, “Don’t worry. My hosts have a car. I’ll use theirs.”  

Dave: “This does not sound kosher. Isn’t using someone else’s car without permission 
tantamount to stealing?”  

Matt replied, “You don’t know about the Heitman family tradition. I’m staying with my 
cousin Rob, who is also a Heitman. I don’t know exactly when it started, but our families 
always vacationed together, and it became understood in the family that it’s okay to use 
the other family’s cars, bicycles, clothing, and whatnot.” 

Matt tried to double-check by calling both Heitmans on their cellphones and leaving 
messages that he is going to borrow the Jaguar. He sends them both emails, but there is 
no response. 

Do you think it is permissible for Matt to borrow the car even if he doesn’t get 
explicit permission from his cousins?  

Is the Heitman family tradition legitimate according to the halachah? 
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It is wonderful when a generous and friendly owner of an object explicitly gives 
roommates, family members, co-workers, or friends, permission to use things 
whenever they wish to use them.  

It is also generally assumed that a person objects to others using their 
possessions, in which case borrowing without permission is prohibited without 
question. Some people are worried their things will get ruined; others have had 
negative experiences in the past when they lent to others; still others are stingy.  

But how should we deal with Matt’s case – can we assume implicit permission?  

To answer this question we have to determine when according to the halachah it 
is legitimate to assume that the owner of an object gives permission to use it. To 
build towards the answer, let’s start with a Tosefta in Maseches Bava Kamma. 

Source 10. Tosefta Bava Kamma 11:2 – A son can sometimes give away his 
father’s bread. 
A son who was eating of his father’s food, and 
similarly a servant who was eating of his master’s, 
can give a portion to the son, daughter, or servant 
of his [father’s or master’s] friend. He need not 
worry about theft from the owner, because this 
was the common custom. 

  ב:תוספתא בבא קמא יא 
ַהֵּבן ֶׁשָהָיה אֹוֵכל ִמֶּׁשל ָאִביו 

ֶעֶבד ֶׁשָהָיה אֹוֵכל ִמֶּׁשל ְוֵכן הָ 
ַרּבֹו קֹוֶצה ְונֹוֵתן ְּפרּוָסה ִלְבנֹו 
ּוִבּתֹו ּוְלַעְבּדֹו ֶׁשל אֹוֲהבֹו ְוֵאינֹו 

ֵזלֹו ֶׁשל ַּבַעל חֹוֵׁשׁש ִמׁשּום ּגְ 
  ָנֲהגּו.ַהַּבִית ֶׁשּכָ 

 
The Rashba (Rabbi Shlomo ben Aderes), quotes this Tosefta to explain the 
following Gemara: 

Source 11. Bava Metzia 22a – Two rabbis ate, one did not. 
Amemar, Mar Zutra, and Rav Ashi visited Mari bar 
Isak’s orchard.  

His sharecropper brought them dates and 
pomegranates.  

Amemar and Rav Ashi ate, but Mar Zutra did not eat.  

  בבא מציעא כב. 
ר ּוַמר זּוְטָרא ְוַרב ַאִׁשי ַאֵמימָ 

ִאְקְלעּו ְלבּוְסְּתָנא ְּדָמֵרי ַּבר 
י ֵר מָ ַאְייִתי ַאִריֵסיּה ְּת  ,ִאיַסק

 ,ַאְכֵלי ר ְוַרב ַאִׁשיַאֵמימָ  .ְוִרימֹוֵני
   .לֹא ָאִכיל ַמר זּוְטָרא

 
Why didn’t Mar Zutra enjoy some dates and pomegranates? Mar Zutra did not 
eat the fruit based on an explicit Mishnah that forbids it: 
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Source 12. Mishnah Bava Kamma 10:9 – It is forbidden to buy fruit from fruit 
watchmen. 
One should not buy wool, milk, and kids from 
shepherds; nor should one buy wood or fruit from 
fruit watchmen. 

  משנה בבא קמא י:ט 
ֵאין לֹוְקִחין ִמן ָהרֹוִעים ֶצֶמר 
ְוָחָלב ּוְגָדִיים, ְולֹא ִמּׁשֹוְמֵרי 

 ֵפרֹות ֵעִצים ּוֵפרֹות.

 
Why should one refrain from buying fruit from the watchmen? 
 
Source 13. Rambam’s Commentary on the Mishnah Bava Kamma 10:9 – We 
assume that fruit was stolen. 
All of these things are prohibited to 
purchase because we can assume that they 
are stolen. 

   רמב"ם פירוש המשניות בבא קמא י:ט 
ֹא ִלְקנֹוָתן, ֵאּלּו ַהְּדָבִרים ֶׁשִהְזִהיר ֶׁשּל
  ְלִפי ֶׁשֶחְזָקָתן ְּגֵניָבה ְּבָיָדם:

 
Ok, now we know why Mar Zutra did NOT eat the fruit. He assumed they were 
stolen. We need to explain why Amemar and Rav Ashi thought it was 
permissible to eat the fruit. The Rashba explains as follows. 

Source 14 – Rashba, quoted in Ran, Bava Metzia 22 – Why did the two rabbis 
eat the fruit? 
The Rashba of blessed memory answered that even 
if the sharecropper owned no share of the fruit it 
was still permitted [for the two rabbis to eat], 
because it was a legitimate assumption that the 
owner of the orchard would not object to this, and 
this was customary. This is similar to what we say 
in the Tosefta in the last chapter of Bava Kamma 
that a son who was eating of his father’s food, and 
similarly a servant who was eating of his master’s, 
can give a portion of food to the son, daughter, or 
servant of his [father’s] friend. He need not worry 
about theft from the owner, for that was common 
custom.  

ֲאִפיץ ּדֶרֵ "א ז"ל ִּתיּבָ ְש ַר הָ    ּוּלְ
י ֵפיֵרי ָׁשִר ֵלית ֵליּה חּוְלָקא ּבְ 

אּוְמָדן ַהַּדַעת הּוא ְלִפי ׁש ֶ
ס ַמְקִּפיד ֶׁשֵאין ַּבַעל ַהַּפְרּד ֵ

ַּדְמָיא ְלַמאי .  ָנֲהגּוְּבָכ ְוכָ 
 ֶרקפֶ ֹוֶסְפָּתא ְּד ּתְמִריַנן ּבְ ְּדאַ 

ַהֵּבן ָמא, "קַ ָבא ּבָ ַּבְתָרא ְד 
ל ָאִביו ְוֵכן ֶׁשָהָיה אֹוֵכל ִמּׁשֶ 

 ֹוֶעֶבד ֶׁשָהָיה ֹאֵכל ִמֶּׁשל ַרּב
קֹוֶצה ְונֹוֵתן ְּפרּוָסה ִלְבנֹו 
ּוְלַעְבּדֹו ֶׁשל אֹוֲהבֹו ְוֵאינֹו 

ַעל ֵזלֹו ֶׁשל ּבַ ּגְ ִמּׁשּום חֹוֵׁשׁש 
 ."ֶׁשַּכ ָנֲהגּו ַהַּבִית

This ruling is quoted by many. For instance, it appears in the Shulchan Aruch, 
Yoreh De’ah 248:6, in the Shulchan Aruch Harav, Hilchos Aveida #5, and in the 
Kitzur Shulchan Aruch 182:14. 
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The Heitman family tradition sounds halachically similar to the ancient 
“common custom” of giving food to the children of family friends – in which 
case it would be fine for Matt to use his cousins’ car, although attempting to 
check with them was appropriate.  

It’s true that the family car happens to be a Jaguar, and most people might be 
particular about taking out the Jag for a spin – but if the family tradition applies 
even to the car, it will be permitted to drive the car without asking. 

What happens if we assume that there is no "family tradition," yet Matt knows 
that Mr. Heitman will certainly agree for him to use the car:  

Is this sufficient to permit using someone’s property without their knowledge?  

Tosfos writes the following: 

Source 15. Tosfos, Bava Metzia 22a – Why did the two rabbis eat the fruit? 
It cannot be suggested that [Amemar and Rav Ashi 
ate from the fruit in Source #11 because] they relied 
on the fact that Mari bar Isak will consent after he 
hears about it.  

The reason is because the halachah follows Abaye 
[who maintains that an implied state of mind does 
not carry halachic significance, until the state of mind 
is conscious and explicit], and therefore even though 
he will consent later, he did not give his initial 
consent [and the later consent does not help 
retroactively]. 

  א: תוספות, בבא מציעא דף כב,  

ְּדֵאין לֹוַמר ֶׁשָהָיה סֹוֵמ 
ְתַרֶּצה ָמִרי ַּבר ִאיַסק יִ ׁשֶ 

ְוַאף  ,ַאַּבֵייָלָכה ּכְ ְּדהַ ְּכֶׁשֵּיַדע 
 ,יָחא ֵליּהַעל ַּגב ְּדַהְׁשָּתא נִ 

 יָחא ֵליּה:ֵמִעיָקָרא לֹא ַהָּוה נִ 

 
According to Tosfos, assumed consent is not sufficient to permit taking 
something without permission.  

However, the Shach [Rabbi Shabbatai ben Meir ha-Kohen, a leading 17th century 
authority] gives the following ruling in his peirush on Shulchan Aruch: 

Source 16. Shach, Choshen Mishpat 358:1 – The Shach takes a lenient view. 
If I would not fear, I would say that it is permitted. 
He knows that the owner will consent, and 
therefore now, too, it comes into his hands with 
permission, for we can assume that he is not 
particular about this. 

או ְּדִמְסְּתִפיָנא ָהִייִתי אֹוֵמר ְוִאי לָ  
ֶׁשמּוָּתר, ֵּכיָון ֶׁשָּידּוַע ֶׁשִּיְתַרֶּצה, 

ַהְׁשָּתא ַנִמי, ְּבֶהֵּתיָרא  ם ֵּכןִא 
ָמא ֵאינֹו ָאִתי ְלָיֵדיּה, ְּדִמְסּתָ 

 .ַמְקִּפיד ַעל ֶזה
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In spite of the introductory "if I would not fear," the words of the Shach are 
accepted as presenting an alternative ruling, and later authorities are divided 
over the practical halachic decision:  

Whereas many rely on the ruling of the Shach, some are stringent on account of 
the Tosfos’ ruling.  

There are cases, however, where the "assumption of consent" is strengthened, 
even for someone you don’t know personally. What would be the ruling then? 

 

Case 4. The Laptop for Special Kids  
Shira is a counselor at this year's Camp Gila, a camp for special children with various 
degrees of handicap. As part of her job, she worked hard to prepare a PowerPoint 
presentation, perfectly suited for the level of the kids under her charge. Unfortunately, as 
she turns on her computer just ten minutes before the session is due to begin, she finds 
that Windows has become corrupted, and will not start. As Shira frantically 
contemplates what do to, she sees Alana's graceful Dell laptop on a nearby desk. Alana is 
also a counselor at the camp, and she and Shira are roommates – though they didn't 
know each other before. She is presently running an exercise class for a group of kids, and 
(of course) she can't be contacted. Shira is sure that Alana would consent for her to use 
her laptop – in particular for the good cause of teaching the class. What should Shira do?  

Can Shira rely on her assumption and take the laptop?  

Presumably, the Shach would rule it is ok.  

What would Tosfos say, given his stringent ruling in Source # 15?  

In order to find an answer to this question we will study a comment of the Rosh 
(Rabbeinu Asher ben Yechiel).  The Rosh applies the rule from the Gemara which 
states that there is an assumption that people are agreeable to others using their 
mitzvah items for performing a mitzvah. This, the Rosh explains was the basis of 
his generation’s custom to consider it legitimate to borrow someone else’s tallis 
without asking permission. 

Source 17. Commentary of the Rosh, Chullin 8:26 – When is it permissible to 
use another’s tallis without asking?  
The custom became to allow a person to use a 
friend’s tallis even without his prior knowledge 
and to make a bracha over it. They relied on the 
principle: “A person is comfortable with [and will 

  :כורא"ש חולין פרק ח 
ְוָנֲהגּו ְלִהְתַעֵּטף ְּבַטִּליתֹו ֶׁשל 

ֹ ֲחֵברֹו ֲאִפיּלּו ּבְ   א ְיִדיָעה ּוְמָבֵר ל
יָחא ֵליה ְּדנִ ְוָסְמכּו ַעל ֶזה 
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give consent to] having a mitzvah performed with 
his money.” If he found it folded, [when he returns 
it] he should leave it folded as before, for otherwise 
people are not happy with [others using their 
tallis]. 

ְצָוה ִמ ְלִאיִניׁש ְדִליֲעִביד 
ְּבָממֹוֵניּה. ְוִאם ְמָצָאּה ְמֻקֶּפֶלת 

ַיֲחזֹור ִויַקְּפֶלָנה ְּכָבִראׁשֹוָנה. ְּדִאי 
 ֵליּה:יָחא נִ או ָהִכי לֹא לָ 

 
This custom recorded by the Rosh became the basis for the Shulchan Aruch’s 
ruling. Yet, note the additional comment by the Rema. 

Source 18. Shulchan Aruch and Rema, Orach Chaim 14:4 – When is it 
permissible to use another’s mitzvah objects? 
Shulchan Aruch: It is permissible to take a friend’s 
tallis and make a bracha over it, as long as he 
refolds it if he found it originally folded.  
 
Note of Rema: The same is true for tefillin; but it is 
prohibited to learn from his friend’s books without 
his prior consent, for people are worried that he 
might tear them during learning. 

מּוָּתר ִלּטֹול ַטִּלית ֲחֵבירֹו ּוְלָבֵר  
ַבד ֶׁשְיַקֵּפל אֹוָתּה ִאם לְ ָעֶליָה ּובִ 

 ּוא ַהִּדיןהְמָצָאּה ְמֻקֶּפֶלת: הגה וְ 
 ִּבְתִפִּלין 

ָפִרים ֶׁשל ְס ל ָאסּור ִלְלמֹוד ִמ בָ אַ 
ַחְייִׁשיָנן ֲחֵברֹו ְּבלֹא ַדְעּתֹו ְּד 

ֶׁשָּמא ִיְקַרע אֹוָתם ְּבִלּמּודֹו 
  ת):ות קטנוהלכ מוקי יוסף(נ

 
In the generation of the Rema (in the 1600s), people were worried about others 
using their books, because of the fear that the books would get torn. Books of 
those days were still expensive, rare, and fragile. The Mishnah Berurah [Rabbi 
Yisrael Meir Kagan], a leading halachic authority of the early twentieth century, 
thus criticizes the custom of using others' books.  

Source 18. Mishnah Berurah Orach Chaim 14:16 – Using other people’s 
siddurim is not justified. 
It is common practice that when people find 
another’s siddur or machzor in shul, they take it to 
daven with, and I don’t know the basis of this 
leniency, for why is it any different than Torah 
books (that the Rema says should not be used)?  

  טז :משנה ברורה יד 
ְוָהעֹוָלם נֹוֲהִגין ְּכֶׁשמֹוְצִאין ִסּדּור 

ֹו ַמֲחזֹור ְּבֵבית ַהְּכֶנֶסת ה אְּתִפּלָ 
 .ֶׁשלֹוְקִחין אֹותֹו ְּכֵדי ְלִהְתַּפֵּלל ּבֹו

ְדַמאי  ,ַע ֶהֵּתר ָלֶזהְוֵאיִני יודֵ 
 [פמ"ג]: ?ִמְסָפִריםְׁשָנא ִסּדּור 

 However, it is possible that the change in the nature of books from the 20th 
century onward (i.e. books having become much more prevalent and less 
expensive) would allow someone to use someone’s siddur without permission. A 
contemporary of the Mishnah Berurah, Rabbi Yechiel Michel Epstein, in his 
Aruch Hashulchan, affirms a lenient custom.  
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Source 19 . Aruch Hashulchan Orach Chaim 14: 13 – Using other people’s 
siddurim is usually permissible. 
Nevertheless, merely looking [through a book] is 
treated as permissible. Similarly, using a siddur or 
a machzor without the owner’s explicit consent is 
treated as permissible, because most people are not 
particular about this.  

 ערוך השולחן אורח חיים יד:יג 
ין ְּבַעְלָמא נֹוֲהִגין ְלַעּיֵ  ָּכל ָמקֹוםִמ ּו

ר ְּבלֹא זֹוחֲ מַ ַּקח ִסּדּור ּולִ ֶהֵּתר ְוֵכן 
ְּדרּוָּבא ְּדַעְלָמא  ,ְיִדיַעת ַהְּבָעִלים

  .ֵאיָנם ַמְקִּפיִדים ָּבֶזה

 
So what should we say about our case of using the laptop for the PowerPoint presentation? 

Some draw the following important distinction: although a laptop can be used 
for positive purposes, it isn't a bona fide mitzvah item.  

We can assume consent for the use of a mitzvah item, which is designated 
specifically for mitzvot – but not for a non-mitzvah item.  

Thus, a person’s consent can be assumed when the item in question is a siddur, a 
shofar, an esrog, and so on. With regard to non-mitzvah items, however, the use 
of the item for the purpose of a mitzvah is not sufficient to assume consent.  

Returning to the laptop, giving the session is surely a mitzvah. It is a matter of 
doing chesed for the sake of special needs children, and without a computer the 
kids will miss out.  

However, the laptop isn't a siddur or an esrog – it isn't a mitzvah item. Therefore, 
using the laptop for purposes of a mitzvah will not be sufficient to assume 
Alana's consent.  

Another consideration is that the use of the laptop involves taking it out of the 
room, whereas the cases above all refer to using somebody else's mitzvah item 
without moving it elsewhere. For taking items out of their location, a number of 
halachic authorities (Magen Avraham 14:7; Chayei Adam 11:22; Kitzur Shulchan 
Aruch 9:11) write that one must be stringent, because of the concern that the 
owner will be particular about this.  

For both of these reasons, it follows that Shira will only be permitted to use the 
laptop for her presentation if she can make a concrete assumption, based on her 
knowledge of her roommate, that Alana will consent to this use. Given such an 
assumption, the halachah will depend on the dispute between Tosfos and the 
Shach (in Sources 15 & 16) discussed above.  
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So far, we have seen two examples of when borrowing without permission 
would be acceptable:  

1) An “accepted” practice among family etc.. (This would also apply ACC 
TO SHACH where there is a clear assumption that the owner would not 
mind. Again, Tosfos rules even this is NOT ok.) 

2) Borrowing a mitzvah item to do a mitzvah (provided that it’s NOT moved 
from place and will NOT get damaged through use) 

 
Are there other examples of borrowing/taking things without permission which 
may be permissible? 
We will consider the following example/case before studying the sources: 
 
CASE 5: While on a school trip, the students discover an unsecured wireless internet 
signal from a neighboring office building. It is difficult to determine who the owner of the 
network is and Shira, one of the students, is not sure whether the owner would want the 
students using the network.  
 
What do you think? May Shira connect to the network? 
 
[Let's assume that the owner's private data is not compromised.] It is arguable that the 
impact of an individual using an unsecured wireless connection is so negligible that 
nobody really minds occasional use. Does that make it ok? 
If that is ok, if an entire class starts to use the connection, it can put a strain on the 
network. 
Does that prevent each individual in the class from using the connection? 
 
Source 20 . Talmud Yerushalmi Demai Perek 3 Halacha 2 
R. Shimon b. Kahana was being escorted by R. Elazar. 
They passed a vineyard. R. Shimon said "bring me a 
splinter [from the fence] so that I may use it as a 
toothpick."  
He then retracted and stated "Don’t bring me anything. 
If every individual would do this, the entire fence would 
be destroyed." 

 ב:ג דמאי ,ירושלמי תלמוד 
 לרבי מסמיך הוה כהנא בר שמעון רבי

   כרם חד על לעזר עברון
 קיס מיחצד חד לי אייתי ליה אמר

כלום  לי תיתי לא ליה ואמר חזר שיניי
 נש ובר נש בר כל אייתי דאין אמר

  .דגוברא סייגא הא אזיל כן מיעבד
 

Source 21 . Shulchan Aruch, Choshen Mishpat 359:2 
One may not steal or extort even the slightest amount … 
If it is something that nobody is particular about such 
as taking something from a rope or fence to pick one's 
teeth, it is permissible. The Talmud Yerushalmi states 
that pious people should not even do this. 
 

 ב:שנט משפט חושן ,ערוך שלחן 
 שהוא כל אפילו לעשוק או לגזול אסור

 ביה דקפיד מאן דליכא דבר הוא ואם...
 מהגדר או מהחבילה ליטול שרי כגון

 בירושלמי אוסר זה ואף בו שיניו לחצות
  .ממידת חסידות
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How does Shira's situation of using the unsecured wireless network compare to 
the case in the Talmud Yerushalmi?       How is it different? 
 

Source 22 . Shulchan Aruch HaRav, Hilchos She'eilah no. 5 
It is prohibited to go to one's friends house, to read books 
without permission, even occasionally, and this certainly 
applies to other items, unless it is clear that the owner 
does not mind or if it is an item that people are not 
generally particular about lending because there is no 
concern for loss or damage in using it. 
However, regarding something which some people are 
hesitant to lend because they are concerned for loss, even 
if most people are not particular due to the slim chance of 
damage or loss, one does not follow majority and assume 
that the owner will not care. 
Even if one is sure that it won't break, it is still prohibited 
since the owner might be concerned that it will break … 
and one [who uses it] becomes a borrower without 
permission who is considered a thief even if [it turns out 
that] there is no damage. 

 ה 'ס שאלה הלכות הרב ערוך שלחן   
 מספרו שם לקרות חבירו לבית לילך אסור
 צריך ואין ... מדעתו שלא באקראי אפילו

 כן אם אלא חפציו בשאר לומר להשתמש
 החפץ בעל עליו יקפיד שלא לו בבירור ידוע

 אדם בני כל דרך שאין דברשהוא  או
 הפסד חשש שאין מפני עליו כלל להקפיד
 שמקצת דבר אבל זה מישכלל בתש וקלקול

 קלקול חשש מפני עליו אדם מקפידים בני
 חשש שהוא מפני מקפידין שרובן אין פ''אע

 שמן לומר הרוב אחר הולכין בזה אין רחוק
 בעל יקפיד לא הסתם
כלל  יקלקל שלא לו ברי אם ואפילו זה החפץ
יקלקל  שמא פ''עכ חושש החפץ בעל כי אסור
אפשר  ובחפצי משתמש שזה יודע היה ואם

מדעת  שלא שואל זה ונמצא מקפיד שהיה
  כלל. מקלקל שאינו אף גזלן והוא הבעלים

 

  Is the Shulchan Aruch Harav (Source #22)  the same as the Shulchan 
Aruch and Yerushalmi (sources 20/21) ? Or is he adding another category of 
things that can be used without permission?  

 

What are some modern examples of “items that people are not generally 
particular about because there is no concern for loss or damage in using it? 
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Key Themes of Section II: 
 Borrowing without explicit prior permission is not always considered 

theft. 
 Based on the “giving bread to your father’s friend’s son” case, where there 

is a custom to use or even give out another person’s property, it is 
considered as if the owner had previously given explicit permission.  

 This possibly applies even where there is no "custom," but there is a clear 
assumption that the owner of the property won't mind one's using his 
item. Halachic authorities dispute the halachah under such circumstances.  

 For instance, this dispute will apply even to the case (Case I) of borrowing 
the basketball, if one can assume that its owner will agree to borrowing it. 

 Based on the Gemara’s principle, “People like to have a mitzvah 
performed with their money,” you can sometimes borrow objects for 
mitzvah purposes without asking. 

 This leniency has its limitations:  
It only applies to mitzvah items – items that are designated specifically for 
the purpose of performing mitzvot.  
Moreover, the principle applies only where there is no special concern that 
the item will be ruined, and in a similar vein it generally applies only for 
use in the same place.  

 The Mishnah Berurah adds that the principle should only be relied on 
infrequently (for the owner will probably object to someone making 
frequent use of his property without permission). In addition, the owner 
should be consulted wherever possible. 
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Class Summary: 
 
Is it permissible to borrow someone else’s things without first asking 
permission? 
 

 Borrowing without permission is the subject of a Talmudic debate about 
the definition of theft. The halachah concludes that use of property 
without permission is considered theft.  

 This means that borrowing without permission is prohibited.  
 Taking with intention to compensate is, similarly, considered theft. 

Whether both of these are considered rabbinic or biblical level 
prohibitions is the subject of some debate. 

 
 
If someone did borrow an object without permission, what liability do they 
have if something happens to it? 

 If a person borrowed without permission, the item must be returned to 
the owner in person, and the borrower is liable for any damages that 
take place up to that point. 

 
When is it permissible to borrow someone else’s things without first asking 
permission? 

 Where there is a recognized custom to borrow or give without asking. 
The owner is then understood as having given consent.  

 Where there is no clear custom, but one can safely assume the owner's 
consent (he's a nice guy; I'm his best friend; halachic authorities (Tosfos 
and Shach) dispute whether or not it is permitted to use the item.  

 Borrowing mitzvah objects is cautiously permitted, but one must be 
sure that the owner is not worried about it getting ruined. Moreover, it 
is generally permitted only in the place it is found, and only on a non-
permanent basis. Even in those cases where borrowing without 
permission is permitted, one should try to obtain the owner’s explicit 
permission. The principle only applies for bona fide mitzvah items, and 
not for general items taken for the purpose of fulfilling a mitzvah. 

 Something that nobody is particular about (either because of 
insignificance/no value or because normal usage of the item arouses no 
concern for loss or damage.  

 
 


