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Murder

"Murder is a serious business."1 So wrote the English mystery writer Francis Iles, and Jewish tradition agrees. 
Jewish sources discuss murder, and the many ways in which halacha differed from the criminal law of the 
societies in which Jews have lived. It differs in some significant respects from federal and state laws of the 
United States.

This week's double portion, Matot/Masei, ends the book of Numbers. In Parsha Masei we read about how 
society should deal with people who have killed others.  It distinguishes between murder and other forms of 
killing, strongly condemning to death those who murder:

"You are not to corrupt the land you are in, for the blood -- it will corrupt the land, and the land will not 
be purged of the blood that has been shed upon it except through the blood of him that shed it. You 
are not to make tami (unclean, the same word used in Leviticus for those who can not bring a 
sacrifice2) the land in which you are settling ...".3

This parsha raises many questions, of which I will superficially examine three this morning: When is killing 
murder? How are murder cases tried? In what manner is the penalty for someone convicted of murder 
carried out?

As we read in our parsha, motive is a major factor distinguishing murder from other killing. The Talmud4

subdivides accidental killings into two types. The first type is when there is no blame to be attached to the 
slayer. An example found in the Talmud is when an axe head slips off its handle, the head strikes someone, 
and the person it hits dies. Since no one is to blame, there is no punishment. The second type is when the 
slayer contributed to the death via negligence. In this case the cities of refuge supply succor. Even when 
there is intent, the killing may be considered justifiable homicide. Some examples of justifiable homicide are 
killing in performance of a legitimate act,5 or in defense of human life or chastity.6 If the killing can be justified, 
the slayer is not punished. The fourth category of killing is murder.

Motive is difficult to prove and the procedure followed by the Sanhedrin increases that difficulty. For example, 
a confession of murder may not be presented as evidence.7 This rule had the effect that during the Middle 
Ages, Jewish courts were the only ones in which torture was unknown.8

How, then, could a conviction be reached? There had to be at least two witnesses to the murderous act. Both 
witnesses had to hear the accused be warned that the act about to be performed was murder and hear the 
warning acknowledged. Other evidence was considered circumstantial and could not convict the killer. 
Forensic evidence such as finger prints or DNA samples would probably not have been allowed.9 The Talmud 
is quite emphatic about actually seeing the crime:

"Perhaps you saw the defendant running after the victim ... then found him sword in hand 
with blood dripping from the sword and the victim writhing in agony. If that is what you saw, 
then you saw nothing!"10

At a murder hearing, the Sanhedrin refused to accept as witnesses certain types of people, for example 
gamblers.11 Murder charges could not be brought if one tried to kill A but instead killed B. As the Talmud 
expresses it, if the killer says, "I intended killing Reuben, not Simeon," the slayer is not liable for murder.12 

Thus, it was difficult to actually convict anyone of murder.

Almost anyone could be considered a victim of murder: male or female, free or slave, well or ill. Killing 
someone who was moribund did not serve as exculpation13 -- fortunately for Dr. Kevorkian, he is being 



judged by the United States legal system, not by the Sanhedrin. The victim did, however, need to be at least 
30 days old.14

A murder hearing could not be conducted on the eve of the Sabbath or on the eve of a Festival.15 There were 
23 judges who sat in a semicircle so that each had a view of the others. There were two or three scribes 
recording the testimony. In addition, there were three rows of 23 scholars listening to the trial. Should a judge 
not be able to complete the trial or, as I explain shortly, should additional judges be needed, these scholars 
would step in and take on the role of judge.16

Once the Sanhedrin declared a defendant not guilty, evidence that proved guilt could not bring on a new trial. 
On the other hand, should the decision be guilty and new evidence is found which might clear the defendant, 
a new trial must be started.

Rulings were given in reverse seniority order, the least senior judge presenting his ruling first and most senior 
judge speaking last. A judge that voted guilty could at any time reverse his decision, but a judge that voted 
not guilty was committed to that decision.17 Acquittal could come about with a one-vote margin; conviction 
required a minimum two-vote margin.18 If the defendant was found not guilty, he was immediately released. 
Otherwise, the trial was adjourned for a day to give the judges time to think and study the law. Should the 
proper majority for a decision not be attained, pairs of additional judges were added until a decision was 
achieved or the limit of 71 judges was reached.19

Punishment for murder was decapitation.20 Unlike Islam, punishment could not be set aside by a ransom.21

Decapitation was also a punishment used by the Roman government. There is discussion, recorded in the 
Jewish sources, which lasted for centuries22 as to whether decapitation contravened the Torah injunction "by 
their laws you are not to walk."23 There is also a long discussion as to why murder is punished by 
decapitation.24 Unlike burning or stoning, execution by sword is not directly given as a punishment for any 
crime in the Torah. The reasoning is based on two versus of Torah that use the same word25 -- the word 
"avenge". Rarely was punishment delayed. One of the few acceptable reasons for delay is when the one to 
be beheaded is a women in labor.26

As I indicated when I began, I cannot go deeply into the subject of murder today. I do, however, wish to give 
you one final example of the situations considered by the rabbis in their discussions of killing and murder, and 
when one becomes culpable. If a group of Jews is attacked and told that if one member of the group is turned 
over to be killed the others will be allowed to proceed on their way, the group may not be an accomplice to 
the brigands by selecting a victim. The entire group must be willing to face death. If, however, the brigands 
name the person in the group to be turned over (so that the group is not selecting the victim and thereby 
becoming accomplices), then the person may be handed over and the rest of the people saved.27

These ancient discussions are not just of academic interest. On July 16, 1943, the citizens of the Vilna Ghetto 
were informed by the Nazi regime that unless they surrendered an Isaac Witenberg (one of the leaders of the 
Jewish resistance in the Ghetto), the entire Vilna Ghetto would be liquidated. After much debate, Mr. 
Witenberg was turned in to the Gestapo (with a cyanide capsule under his tongue).28 The leaders of the Vilna 
Ghetto did not have to make their decision alone. There was guidance in our Jewish tradition.

Yes, murder is a serious business. The words addressing it in this week's portion are just the beginning of 
Jewish thought on the topic.
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