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Is Law a Good Profession  
for the Orthodox Jew? 

Part 2

charles wagner, ll.b

Part one can be found in Hakhmei Lev, Volume 1, Tishrei 5782, 127–141.

1. Steven Resnicoff is both a Rabbi and a Professor of Law. He is the Co-director of Center for Jewish Law and 
Judaic Studies at De Paul University College of Law.

2. We refer the reader to Steven H. Resnicoff, “The Attorney-Client Relationship: A Jewish Law Perspective,” 14 
Notre Dame J.L. Ethics & Pub. Policy 349 (2000).

The Orthodox Jewish Lawyer’s Dilemma
for moST liTigaTorS the client’s choice to proceed to a regular court is the end of the 
discussion. The Rules of Professional Conduct do not require lawyers to educate clients about 
their obligations as Orthodox Jews to comply with Jewish law. For Orthodox Jewish lawyers 
it raises a moral quandary: Is there a halachic obligation for the Orthodox Jewish lawyer to 
turn down this type of file? Explains Professor Steven H. Resnicoff, 1 if an attorney represents 
a client who sues in civil court:

The client may be deemed to be in the process of his transgression from the beginning of the trial 
to its end, or to the collection of the money. There would be a great risk that the lawyer would 
wrongfully provide verbal encouragement to his client during this time. 2 He further explains, “The 
Torah commands that, “in front of the blind (lifnei iver), do not place a stumbling block.” Among 
other things, the lifnei iver doctrine proscribes enabling people to violate Jewish law.

CHARLES B. WAGNER  is designated as a Certified Specialist in Estates and Trusts Law by the Law Society of 
Upper Canada and a Trust and Estate Practitioner by STEP Canada. He is a partner at Wagner Sidlofsky LLP, 
which is a boutique law firm located in Toronto focusing on commercial and estate litigation.
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There are very few instances when a lawyer may not turn down a retainer. 3 Rule 3.01 of the 
Rules of Professional Conduct of the Law Society of Ontario provides:

The lawyer has a general right to decline a particular representation (except when assigned as 
counsel by a tribunal), but it is a right to be exercised prudently, particularly if the probable result 
would be to make it difficult for a person to obtain legal advice or representation.

For the lawyer who feels torn between his/her personal religious beliefs and the obligation 
to his client there is a conflict. The commentary of the Rules of Professional Conduct defines 
a conflict of interest as arising “when there is a substantial risk that a lawyer’s loyalty to or 
representation of a client would be materially and adversely affected by the lawyer’s own 
interest.” If the client decides to litigate in civil court and the lawyer’s fulfillment of that 
task is compromised by the lawyer’s religious belief then that lawyer needs to consider 
whether to take on the file.

No matter what the faith of the lawyer or the religion of the client any lawyer has a fidu-
ciary duty to provide the client with proper and full advice. This includes informing clients 
on how to best advance their case through the litigation process. If that advice is contrary 
to Halachah and the lawyer feels conflicted, then he or she should not take on the retainer.

Circumstances Where The Court Will Intervene To 
Set Aside A Decision Of A Rabbinical Court
When advising a client on the legal advantages and/or disadvantages of litigating before a Beis 
Din it behooves the litigator to review the case law on how the courts view those decisions 
and their vulnerability to judicial review. Frequently, arbitration agreements signed by the 
parties appearing before the Beis Din will have a provision denying the parties the right to 
appeal the decision to a civil court. However, it is important to note that the inclusion of 
such a provision does not necessarily preclude a civil court from commencing a judicial 
review of the Beis Din decision.

(i) Appeal of an Arbitration Decision

In anticipation of the fact that many parties who agree to arbitration do so to avoid litigating 
in a civil court, section 3 of the Arbitration Act allows parties to vary or exclude most of the 
provisions of the Arbitration Act with limited exceptions. 4 While the agreement to forego 

3. See paragraph 61 of Hall v. Bennet Estate 2003 CarswellOnt 1730 wherein the context of accepting a retainer 
to make a will the Ontario Court of Appeal states, “I find it important to note, if only for guidance in future 
cases that, in my view, it is at least questionable whether Frederick, regardless of his opinion on Bennett’s 
capacity, could be found to be under any legal obligation to accept the retainer to prepare Bennett’s will. If, 
for example, the facts had been otherwise and Frederick had been of the view that Bennett was able to make 
a will but nonetheless declined the retainer, the exigent circumstances would undoubtedly give rise to a ser-
ious question of professional conduct and, depending on all the circumstances, could form the basis of disci-
plinary proceedings….”

4. Arbitration Act, 1991, SO 1991, c 17 at s. 3.
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a right to appeal can limit a civil court’s ability to interfere in an arbitration decision, the 
agreement of the parties to a “final and binding decision” in the arbitration does not abso-
lutely preclude a civil court from ruling on an arbitration decision.

For example, section 45 of the Arbitration Act allows a party to appeal the decision of an 
arbitrator if the arbitration agreement does not deal with appeals on questions of law. The 
court shall grant an appeal on a question of law if the following two criteria are satisfied: first, 
the importance to the parties of the matters at stake in the arbitration justifies an appeal 
and second, determination of the question of law at issue will significantly affect the rights 
of the parties. Section 45 of the Arbitration Act also allows a party to appeal an arbitration 
agreement on questions of fact or mixed fact and law, if the arbitration agreement provides 
for an appeal on this basis. 5 Where a court finds that a right of appeal is permitted for an 
arbitration decision, the court can provide a party with the following remedies: the court 
may confirm, vary or set aside the award or may remit the award to the arbitral tribunal with 
the court’s opinion on the question of law, in the case of an appeal on a question of law, and 
give directions about the conduct of the arbitration. 6 It is important to consider section 45 of 
the Arbitration Act when reviewing the terms of an arbitration agreement before a Beis Din.

In the appeal of an arbitration decision, a court is entitled to regard the arbitrator’s deci-
sion with a certain amount of deference. The appropriate degree of deference with which a 
court will consider an arbitration decision is called the standard of review. When considering 
the circumstances in which an appeal of an arbitration decision should be permitted, the 
Superior Court of Justice has held that “a court should not interfere with the arbitrator’s 
award unless it is satisfied that the arbitrator acted on the basis of a wrong principle, 
disregarded material evidence or misapprehended the evidence.” 7 O.J. No. 3299 at para. 5.]

(ii) Judicial Review

The strongest mechanism for challenging an arbitration decision is through judicial review 
of a procedural issue that arose either at the time that the arbitration agreement was 
executed or during the arbitration as outlined in section 46 of the Arbitration Act. Signifi-
cantly, section 46 is one of the few provisions of the Act that the parties cannot contract 
out of in their arbitration agreement. 8 Section 46(1) provides that a court may set aside an 
arbitration award on any of the following grounds:

a. A party entered into the arbitration agreement while under a legal incapacity

A court will not enforce an arbitration agreement where one of the parties was legally 
incapable at the time of execution. A party would be considered incapable if they were a 

5. Ibid., at s.45(3).
6. Ibid., s. 4(5).
7.  Robinson v. Robinson, 2000.
8. Arbitration Act, 1991, SO 1991, c 17 at s. 3.
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minor or impaired by a disability or cognitive disease that rendered the party incapable of 
making legally binding decisions. 9

b. The arbitration agreement is invalid or has ceased to exist

An arbitration agreement may be invalidated if the time frame set out in the agreement 
has passed or if a particular procedural guarantee provided for in the agreement was not 
satisfied by the Beis Din. In addition, academics have suggested that this section could be 
used to set aside arbitration awards that are unconscionable or void for public policy. 10

The following sections address challenges to an arbitration decision based on the procedural 
compliance of the Beis Din to the terms outlined in the arbitration agreement:

c. The award deals with a dispute that the arbitration agreement does not cover or contains 
a decision on a matter that is beyond the scope of the agreement

d. The composition of the arbitral tribunal was not in accordance with the arbitration 
agreement or, if the agreement did not deal with that matter, was not in accordance 
with this Act

The arbitration agreement can establish limits for the issues before the Beis Din and specify 
the composition of the Beis Din determining the agreed upon issues. If a Beis Din decision 
includes the determination of issues outside the parameters established in the arbitration 
agreement, it can be challenged for exceeding the terms that the parties agreed to. However, 
lawyers representing parties in negotiations of the an arbitration agreement should note 
that a civil court will be prevented from intervening on this basis where a party has agreed 
to resolve a dispute or matter, waived the right to object to its inclusion or agreed that the 
Beis Din has the power to decide what disputes have been referred to it. 11

A decision of the Beis Din is also open to interference from a civil court if it can be shown 
that the procedural guarantee that ensures that the manner in which the arbitration 
is conducted is consistent with the intent of the parties (as expressed in the arbitration 
agreement).

e. The subject-matter of the dispute is not capable of being the subject of arbitration under 
Ontario law

An arbitration agreement can be set aside where it is outside of the jurisdiction of Ontario 
law. For example, an arbitration agreement for the determination of an issue before a Beis 
Din that purports to bind a third party would not be enforceable on this basis. 12

9. Natasha Bakht, “Family Arbitration Using Sharia Law: Examining Ontario’s Arbitration Act and its Impact on 
Women,” Muslim World Journal of Human Rights (2004) 1(1) at p. 14.

10. Ibid, at p. 15.
11. Arbitration Act, 1991, SO 1991, c 17 at s. 46(3).
12. Natasha Bakht, “Family Arbitration Using Sharia Law: Examining Ontario’s Arbitration Act and its Impact on 

Women,” Muslim World Journal of Human Rights (2004) 1(1) at p. 15.
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The following sections would allow a civil court to intervene in the decision of a Beis Din 
where the arbitration procedure was unfair to one of the parties or otherwise in violation 
of the Arbitration Act:

f. The applicant was not treated equally and fairly, was not given an opportunity to present 
a case or to respond to another party’s case, or was not given proper notice of the arbi-
tration or of the appointment of an arbitrator

g. The procedures followed in the arbitration did not comply with this Act
h. An arbitrator has committed a corrupt or fraudulent act or there is a reasonable appre-

hension of bias
i. The award was obtained by fraud

The case law suggests that parties challenging a decision of the Beis Din will often do so 
by alleging that the arbitration was unfair or that they were pressured into submitting to 
arbitration by the threat of receiving a siruv. 13

(iii) Recent Case Where an Arbitration Decision Was 
Challenged in Civil Court: Popack v. Lipszyc

In a recent case from the Ontario Court of Appeal, an award granted by a Jewish court in 
New York to a Canadian businessman was upheld despite a proven breach of the arbitration 
agreement between the parties. 14

The parties were Moshe Lipszyc (“Lipszyc”) and his former business partner, Joseph Popack 
(“Popack”). In 2000, Lipszyc and Popack embarked on a partnership to acquire commercial 
properties. Popack is from New York and Lipszyc is from Ontario. As part of their business 
partnership, Lipszyc and Popack acquired two shopping centers. Over time the relationship 
between the parties deteriorated.

In late 2005, the parties agreed to have Rabbi Schwei and Rabbi Bagomilski of the Crown 
Heights Beis Din arbitrate the dispute between them and assist them in winding up their 
business relationship. In January 2006, Rabbis Schwei and Bagomilski made an order that to 
resolve the conflict between Lipszyc and Popack, one of the parties should sell his interest to 
the other (the “January 2006 Order”). Following the January 2006 Order, the parties entered 
into an agreement dated April 11, 2006, whereby Lipszyc agreed to sell his interest to Popack.

Subsequently, Popack discovered what he believed to be misrepresentations and fraud 
by Lipszyc. He raised his concerns with the Crown Heights Beis Din on July 25, 2006. Rabbi 
Schwei responded by directing the parties to transfer their matter to another rabbinical 
court, the Beis Din of Mechon L’Hoyroa (the “Rabbinical Court”), which held eight weeks of 
hearings on the matter in August 2013.

13.  See Appendix II for an overview of recent cases.
14.  Popack v. Lipszyc, 2016 ONCA 135 (CanLII).
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The Arbitration Agreement between the parties gave the Rabbinical Court wide deci-
sion-making and procedural flexibility. The terms of the Arbitration Agreement included 
the following:

i. that the arbitrators “may make their award based on Din Torah, compromise, settle-
ment, or any other way they wish to reach a decision”;

ii. that “no transcript of the proceeding need be made” unless the arbitrators decided to 
arrange for one (which did not occur);

iii. that the Rabbinical Court could “follow any procedure as they decide”;
iv. that the parties waived “formal notice of the time and place of the arbitration proceeding”;
v. that the Rabbinical Court had “the right to hear testimony and evidence without the 

presence of a party if the party doesn’t attend a scheduled hearing”;
vi. that the Rabbinical Court did not need to explain to anyone the reasons for their decision;
vii. that the decision of the Rabbinical Court was not open for appeal either in any religious 

court or any civil court; and,
viii. that in certain circumstances the arbitrators had jurisdiction regarding disputes after 

the award including motions due to “judicial error, new evidence, etc., … to the extent 
permitted by law.” 15

During the hearings, Lipszyc’s representative suggested the panel should hear from Rabbi 
Schwei. Popack did not object. Neither the parties nor the Rabbinical Court discussed further 
the possibility of Rabbi Schwei giving evidence.

On July 8, 2013, the Rabbinical Court met with Rabbi Schwei. There was no record of the 
meeting. Neither Popack nor Lipszyc received notice of the meeting between the Rabbinical 
Court and Rabbi Schwei. Ultimately, the Rabbinical Court made an award of $400,000.00 
in favour of Lipszyc. In response to the decision of the Rabbinical Court, Popack turned to 
Ontario Superior Court to set aside the award on the grounds that the panel had breached 
the agreed procedure by meeting secretly with Rabbi Schwei.

In the trial decision, Justice Matheson agreed with Popack that the Rabbinical Court had 
committed a “significant” breach of the arbitration agreement by failing to give proper notice 
of the meeting with Rabbi Schwei. 16 Nevertheless, Justice Matheson upheld the award on the 
basis that the parties had agreed to defer to the Rabbinical Court’s discretion to set its own 
process, Rabbi Schwei was a neutral party and the fact that Popack had not objected to the 
Rabbinical Court meeting with Rabbi Schwei when Lipszyc initially raised the possibility.

The Court of Appeal found that it owed strong deference to Justice Matheson’s conclusions 
absent any glaring error and ultimately upheld the trial decision. The Court of Appeal also 
took into consideration Popack’s conduct, as Popack had made no formal complaint at the 
time about the Rabbinical Court’s meeting and did not exercise his right to a hearing to 
raise his concerns. Instead, Popack told the panel, without telling Lipszyc, that he would 

15. Ibid at para. 13.
16. Ibid at para. 73.
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only want a hearing if the panel decided Rabbi Schwei’s evidence was important. In this 
way, the Court held that Popack positioned himself so that he could decide to raise the 
issue formally and on notice to Mr. Lipszyc only if he was not satisfied with the award by 
the rabbinical court. For these reasons the Court of Appeal held as follows:

His [Popack’s] conduct strongly suggests a tactical decision whereby Mr. Popack was content 
to allow the panel to finish its adjudication and make its award despite the improper ex parte 
meeting with Rabbi Schwei. 17

In these circumstances, the Court held that setting aside the panel’s decision would “evis-
cerate” the idea that arbitral decisions are generally final. The Court also awarded Lipszyc 
$25,000.00 in costs.

One important lesson from this case is the risk of giving a Beis Din unfettered discretion 
with respect to the procedure that the rabbinical court will follow. To mitigate this risk, it 
is critical for the participants to craft a written agreement that sets out how the procedure 
that the Beis Din will follow. This case also highlights the need for proper record keeping. 
In this case, the parties had agreed that no record of the proceedings would be kept. This 
choice complicated matter for Popack after he decided to appeal the rabbinical court’s 
decision, as he lacked any record of evidence for many of the problems with the procedure 
that he hoped to substantiate on appeal.

Conclusion
An Orthodox Jewish client who by virtue of his/her fidelity to Halachah feels bound to deal 
with the Beis Din poses a difficulty for the litigator. On the one hand it is necessary to deal 
with the real economic and social threat to the client for failure to adjudicate their dispute 
before a Jewish court. On the other hand your client’s adversary may not feel bound by 
the same rules and your client’s economic interest may be at risk. Even if the other party 
wants to appear before the Beis Din your client may fare better before a civil court than he/
she may fare before the Beis Din. The answer is to know your client, familiarize yourself 
with his/her needs and understand the halachic process. The lawyer must therefore ask:

1. Does Jewish law require this type of litigation to be before a Jewish Court?
2. Does Jewish law permit an interim step before the civil court in order to protect your 

client’s interest?
3. Is there a way, within the Halachic framework, to secure the most advantageous forum 

for the client?

Understanding how your clients can conduct themselves within the Halachic framework 
will avoid the sanctions of their community and can still allow them to have their case 
adjudicated in a forum that best protects their interests.

17. Ibid at para. 39.
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Appendix I: The Roots Of The Halachic Tradition

(a) The Basis for Religious Jewish Law

The development of Orthodox Jewish law is explained by Maimonides (also known as 
Rambam) 18 in the introduction to his seminal text, the Mishneh Torah. 19 The Mishneh Torah 
is a code of Jewish religious law (Halachah) that contains a compilation of the entire Oral 
Law from the time of Moses until the completion of the Talmud. 20 In the Mishneh Torah, 
Maimonides explains that the written Jewish religious law (the five books of Moses) was 
given to Moses at Mount Sinai along with an oral tradition explaining the laws contained 
therein. According to Maimonides:

“The Torah” refers to the written law and “the mitzvah,” to its explanation. [G-d] commanded 
us to fulfill “the Torah” according to [the instructions of] “the mitzvah.” “The mitzvah” is called 
the Oral Law. 21

While each of the Israelite tribes was given a Torah scroll (also referred to as “the mitzvah”), 
the explanation of the Torah was passed from the elders to Joshua who taught the Oral Law 
to the Jewish people. 22 Maimonides bases this tradition on the tractate of Pirkei Avot 23 which 
provides that Moses received the Torah from Sinai and gave it over to Joshua. Joshua gave 
it over to the Elders, the Elders to the Prophets, and the Prophets gave it over to the Men 
of the Great Assembly. The oral tradition was passed down through generations of rabbis 
and Jewish courts until it reached Rabbi Yehuda 24 who Maimonides describes as Rabbenu 
Hakadosh (“our saintly teacher”). Rabbenu Hakadosh composed the Mishnah and put it 
down in writing. He collected all of the intergenerational teachings, laws, and commentaries 

18. Maimonides was a preeminent medieval Sephardic Jewish philosopher and became one of the most prolific 
and influential Torah scholars of the Middle Ages.

19.  Within a century of Maimonides’ death, the Mishneh Torah was universally accepted as a major halachic 
work (Mishneh Torah, translation by Rabbi Eliyahu Touger, (New York: Moznaim Publishing Corporation, 
1989) (Mishneh Torah) at 7.

20. Ibid., p. 7. In his introduction to his English translation of the Mishneh Torah Rabbi Eliyahu Touger explains, 
in part, “…with its publication, the Mishneh Torah touched off a major controversy in the Rabbinic world. 
Some of the philosophic points included with Sefer Mada (“the Book of Knowledge”) found opposition among 
the Rabbis. In addition, the Rambam’s style of stating a law without quoting his sources was hard to accept 
by many. In some communities, the books were even burned. Within a little more than a century after the 
Rambam’s death, however, the Mishneh Torah had been universally accepted as a major halachic work. Subse-
quent codifications of Torah law – e.g., the Tur and the Shulchan Aruch – refer to it extensively…” The Mishneh 
Torah is available online: www.chabad.org/library/article_cdo/aid/5634/jewish/Mishneh-Torah-Hebrew.htm 
and with Rabbi Touger’s translation online: www.chabad.org/library/article_cdo/aid/901656/jewish/Introduc-
tion-to-Mishneh-Torah.htm.

21. Ibid., p.12.
22. Ibid., p. 13.
23. The Mishneh Torah contains 63 tractates dealing Jewish law. One of the tractates addresses Jewish ethics. 

This tractate is called Avot—literally translated as “Fathers.”
24.  Rabbi Yehudah HaNasi was also referred to as “Rebbi” or teacher. For a brief biography of him we refer the 

reader to the Jewish Virtual Library, online: www.jewishvirtuallibrary.org/jsource/biography/hanasi.html.

https://www.jewishvirtuallibrary.org/jsource/biography/hanasi.html
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so that the Oral Law would not be forgotten by the Jewish people. Maimonides explained 
that this was a necessary break from tradition to curb the influence of the Roman Empire. 
With the Jewish Temple destroyed and its institutions decimated Rabbi Yehudah’s efforts 
standout as a singular monumental landmark in preserving the Jewish faith, its history and 
Jewish law. The rabbis during the time of the Mishnah are referred to as Tannaim. Those 
that followed and created the Talmud are referred to as Amorim. Explains Maimonides:

From the entire [body of knowledge stemming from] the…Talmud can be derived the forbidden and 
the permitted, the impure and the pure, the liable and those who are free of liability, the invalid 
and the valid as was received [in tradition], one person from another, [in a chain extending back] 
to Moses at Mount Sinai…It also includes marvelous judgments and laws which were not received 
from Moses, but rather were derived by the courts of the [later] generations based on the princi-
ples of Biblical exegesis. The elders of those generations made these decisions and concluded that 
this was the law. Maimonides goes on to explain that after the time the Talmud was completed 
Jewish communities set up courts in every country inhabited by Jews…These courts issued decrees, 
enacted ordinances, and established customs for the people of that country – or those of several 
countries. These practices, however, were not accepted throughout the Jewish people, because of 
the distance between [their different] settlements and the disruption of communication [between 
them]…The [Talmudic] Sages who established ordinances and decrees, put customs into practice, 
arrived at legal decisions, and taught [the people] concerning certain judgments represented the 
totality of the Sages of Israel or, at least, the majority of them. They received the tradition regard-
ing the fundamental aspects of the Torah in its entirety, generation after generation, [in a chain 
beginning with] Moses, our teacher. All the Sages who arose after the conclusion of the Talmud 
…taught the approach of the Talmud, revealing its hidden secrets and explaining its points, since 
[the Talmud’s] manner of expression is very deep…The inhabitants of each city would ask many 
questions of each Gaon who lived in their age, to explain the difficult matters that existed in the 
Talmud. They would reply to them according to their wisdom.

In A Handbook of Jewish Thought, Rabbi Aryeh Kaplan provides an understanding of the 
evolution of Jewish religious law. 25 Rabbi Kaplan explains that in 1038 CE the rabbis of those 
times (referred to as Genoim) established great centres of learning called academies. These 
were located in the cities of Sura and Pumbetitha in Babylonia. They were founded in the 
times of the Talmud and were accepted as preeminent authorities of Jewish law.

With the closing of these academies there was a gap. There no longer existed a universally 
recognized Jewish legal authority to determine issues of legal importance for the religious 
Jewish communities. In response, certain Jewish rabbis broke with tradition much the 
same way as did Rabbi Yehudah haNasi when he wrote the Mishnah by preparing codes 
of Jewish law based on the Talmud and the decisions of the Geonim. The halachic codes of 
Jewish law by Rabbi Yitzchak Lafasim, Rabbi Asher ben Yechiel and Maimonides were 

25. Rabbi Aryeh Kaplan, Handbook of Jewish Thought, Volume II at chapter 12, (New York: Moznaim Publishing 
Corporation, 1979).
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the result. 26 These rabbis lived from 1038–1328 CE and are known as the Rishomim or first 
codifiers. In 1525 CE, based on these previous works, Rabbi Yosef Caro wrote the Shulchan 
Arukh which was the most widely accepted code of Jewish law. The question arises: why 
did these rabbis break with tradition?

(b) The Decision of Rabbi Yitzcak Lafasim, Rabbi Asher ben 
Yechiel and Maimonides to Break With Tradition

The rationale for Rabbi Yitzcak Lafasim, Rabbi Asher ben Yeshiel and Maimonides’ decision 
to break with tradition is explained by Maimonides as follows:

At this time, we have been beset by additional difficulties, everyone feels [financial] pressure, the 
wisdom of our Sages has become lost, and the comprehension of our men of understanding has 
become hidden. Therefore, those explanations, laws, and replies which the Geonim composed 
and considered to be fully explained material have become difficult to grasp in our age, and only 
a select few comprehend these matters in the proper way. Needless to say, [there is confusion] 
with regard to the Talmud…for they require a breadth of knowledge, a spirit of wisdom, and much 
time, for appreciating the proper path regarding what is permitted and forbidden, and the other 
laws of the Torah.” It is for that reason that Maimonides composed the Mishneh Torah which he 
saw as a summary…” In clear and concise terms, so that the entire Oral Law could be organized 
in each person’s mouth without questions or objections. 27

The rabbis that followed the Rishonim are called Acharonim. These rabbis were later codi-
fiers who for the most part did not part from the decision of the Rishonim.
So how are religious decisions made today?

There are many great religious Jewish legal authorities in the 20th and 21st centuries who 
are asked questions and issue a ruling referred to as a “psak.” For example, The Responsa by 
Rabbi Moshe Feinstein, Rabbi Soleveichik, Rav Kanievsky, Rav Shlomo Zalman Auerback, Rav 
Ovadia Yoseph are often published. Local rabbis often rely on these publications to respond 
to their congregants’ questions. So with that background, let’s discuss what religious Jewish 
law says about litigating in civil court.

Appendix II: Examples Of Cases Where Orthodox 
Jews Have Decided To Litigate In Civil Courts

(a) Perceived Bias

In Berg v. Schochet, Rabbi Berg initiated a lawsuit in civil court claiming that Rabbi Schochet 
defamed him. 28 Rabbi Schochet commenced a motion seeking to stay the claim on the 
grounds that the dispute should be adjudicated through a religious court as they were both 

26. Ibid., at p. 121.
27. Mishneh Torah at p. 30–31.
28. Berg v. Schochet, 1995 CarswellOnt 4655, (1995) O.J. No. 2983, 58 A.C.W.S. (3d) 26, 6 W.D.C.P. (2d) 436.
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orthodox Jews. For the purposes of this paper, the authors are only addressing the reasons 
given by Rabbi Berg for not going through the Beis Din process. The court explained Rabbi 
Berg’s reasoning as follows:

To this Rabbi Berg replies that the faith he and Rabbi Schochet share, does not require this dispute 
to be heard by an ecclesiastical tribunal, and, further, that it would be impossible for him to have a 
fair hearing before any such tribunal, because of the wide-spread bias against him among Orthodox 
Rabbis. In fact, the association to which I have referred, and which is properly called the “Vaad 
Harabonim of Toronto” has issued a summons to the plaintiff to which he has refused to respond. 29

For the purposes of this article and trying to understand why Orthodox Jews sometimes 
litigate in civil court it’s impossible to read Rabbi Berg’s mind and determine if the reasons 
he provided to the court were bona fide. Clearly, as set out in this article Orthodox Jewish 
doctrine generally requires Jews not to resort to the civil court system to adjudicate their 
disputes. If he perceived bias in the local Beis Din why then did he not exercise the right of 
a toveah to go to an alternate Beis Din or offer the option of zabla? It may be that Rabbi Berg 
felt that any Beis Din would be unfair because the Orthodox community as a whole shared 
Rabbi Schochet’s view of Rabbi Berg’s conduct. For example, the Canadian Jewish News of 
March 18, 1993 wrote an expose about Rabbi Berg and the Kabbalah Centre. He was accused 
of defrauding victims of money and promising cures for cancer if they paid him money 
and scanned Aramaic texts. It may be true that most of the community would have been 
predisposed against Rabbi Berg. For the litigator who represents a client like Rabbi Schochet 
it is important to understand the adverse party’s motivation. If these parties had gone before 
a Beis Din and Rabbi Berg could have proved bias this would have been automatic grounds 
for judicial review of the decision pursuant to section 46 of the Arbitration Act.

(b) Perception of Coercion

In one divorce case, 30 the wife commenced civil divorce proceedings. The couple were two 
Orthodox Jews and agreed to appear before Toronto’s Beis Din. The wife obtained her “get” 31 
which is a Jewish divorce. As part of their appearance before the Jewish court the parties 
entered into an arbitration agreement. Between 2006 and 2009, the Beis Din decided issues 
relating to property, custody and access.

Notwithstanding the agreement not to appeal the Beis Din awards the husband went 
to civil court and applied for divorce and custody, etc. This case deals with a number of 
interesting questions relating to the enforceability of arbitration decisions, family law and 
retrospective application of statutes. 32 But, for our purposes let’s focus on two questions. 

29. Ibid., at paras. 4 and 5.
30. 2010 ONSC 1389, 2010 CarswellOnt 3367.
31. The Jewish Virtual Library explains that a Get is “the Hebrew word for divorce document. Since a Jewish 

marriage is entered into by the issuance of a legal contract between husband and wife, it can be terminated 
only by the issuance of a legal writ nullifying the original contract…”

32. See footnote 34.
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First – why would the Orthodox Jewish husband resort to the civil court process as opposed 
to the Beis Din in accordance with his Halachic obligation? As well, why did he seek to set 
aside the Beis Din decision?

We might presume that the reasons he chose to proceed to civil court are rooted in the 
following complaints listed by Justice Gilmore and outlined in the husband’s allegations 
about why he felt the Beis Din treated him unfairly:

a. the husband was not permitted to have legal representation;
b. the husband was not permitted to call witnesses;
c. the husband was not permitted to appeal the decisions made by the rabbinical court; and
d. the rabbinical court lacked basic and necessary elements of the judicial process and the 

basic concepts of fairness.

Before presuming that these were the real reasons for the husband’s attempts to set aside 
the Beis Din decision and proceed to civil court it is important to note that Justice Gilmore 
did not find his evidence credible. We must make room for the possibility that there were 
others reasons motivating the appeal.

If we presume that as an Orthodox Jew the husband was familiar with the Beis Din 
and its operations why did he agree to submit to its jurisdiction in the first place? Justice 
Gilmore explained that the husband alleged that he was coerced into signing the arbitra-
tion agreement by the threat of a communal excommunication with financial and social 
consequences. According to the husband, his resistance to deal with the Beis Din resulted 
in the termination of his job as a teacher in The Toronto Chider, a Jewish school central 
to his religious community. As a convert to Judaism, the husband also claimed that his 
“Jewishness” was attacked by the wife within the Beis Din process. If taken at face value, 
the coercive nature of the Beis Din explains why the husband submitted to its jurisdiction. 
Leaving aside that the wife’s narrative was quite different and that the judge seemed not to 
accept the husband’s evidence, the husband’s allegations do not make sense. The difficulty 
with taking the husband’s position at face value is that the threat of community sanction 
was no less prevalent when he sought to set the Beis Din decision aside.

It is not inconceivable that the allegations made by the husband were tailored to fall 
within the four corners of section 6 of the Arbitration Act, which permits the court to inter-
vene to assist with the conduct of arbitrations, to ensure that arbitrations are conducted 
in accordance with arbitration agreements, to prevent unequal or unfair treatment of 
parties to arbitration agreements and to enforce awards. Even if the allegations made by 
the husband were untrue, reviewing them is a useful exercise because, arguably, they were 
culled from complaints made by others with the process.
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(c) To determine whether an informal decision of a governing 
religious body is binding and can be relied upon by the parties

In 2004357 Ontario Ltd. v. Kashruth Council of Canada, 33 an individual applicant brought an appli-
cation to enforce what he believed was an arbitration award made by the Rabbinical Vaad 
HaKashruth concerning the kosher certification granted to his company, 2004357 Ontario 
Inc. This case demonstrates the confusion that can arise from informal determinations 
by a religious governing body. It is also illustrative of a scenario in which a party may be 
required to use civil court to determine whether a decision from a religious governing body 
constitutes an enforceable arbitration award that can be relied upon by the party.

In 1999, the parties executed a kosher certification agreement which certified 2004357 
Ontario Inc. as a kosher restaurant subject to a listed set of conditions. On November 17, 
2005, two representatives of the Kashruth Council of Canada (the “Kashruth Council”) 
inspected the premises and determined that there may have been a serious breach of the 
laws of kashrut. Consequentially, the representatives instructed the owner of 2004357 
Ontario Inc. to close the restaurant and reported their concerns to the Kashruth Council. 34 
On November 22, 2005, the Kashruth Council determined that the 2004357 Ontario Inc.’s 
kosher certification was cancelled, and that 2004357 Ontario Inc. would be required to 
reapply for certification. A week later, the Kashruth Council sent 2004357 Ontario Inc. a 
document outlining the requirements that would need to be met for the recertification of 
the restaurant (the “Decision”). At the hearing of the application, the applicant argued that 
the Decision constituted an arbitration award that entitled 2004357 Ontario Inc. to a kosher 
certification as long as certain conditions were satisfied. 35 The Court disagreed with the 
applicant and held that the Decision did not constitute an enforceable arbitration award 
as the Rabbinical Vaad HaKashruth had yet to convene the tribunal for the purposes of deter-
mining the dispute. Justice Perell, in his endorsement, does not indicate that the applicant 
wished to act outside the parameters of halachah by choosing the civil court system over 
the religious court system. He did, however, say the following about the applicant’s efforts 
to characterize an all-party meeting as an arbitration,

Despite the impressive intellectual gymnastics of Mr. Gafny’s counsel during argument, it cannot 
be said that the meeting on November 18, 2005, was an arbitration. Neither in its formalities 
before, at, or after the meeting nor in its substance was the meeting an arbitration. Based on the 
objective criteria established by the case law, the meeting was not arbitration.

From what the endorsement indicates, one might conclude that the applicant just made 
a mistake in believing that there was already an arbitration that took place and that he 
was acting appropriately by trying to enforce that decision in civil court. Any alternative 

33. 2004357 Ontario Ltd. v. Kashruth Council of Canada, 2006 CarswellOnt 3551.
34. Ibid., at para. 22.
35. Ibid., at para. 39.
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conclusion would be speculative seeing as there is no stated reason as to why the applicant 
would attempt to avoid the Beis Din process.

(d)  To Secure the Right to Documentary and Oral Discovery  
From an Opposing Party

In Gerstel v. Kelman, 36 the individual defendant to an action brought an application seeking 
to dismiss or stay an action in favour of arbitration before a Beis Din. This case demonstrates 
that a party may elect to pursue an action in civil court to receive certain procedural bene-
fits available to litigants like examinations for discovery or documentary discovery from 
an opposing party. Conversely, it also highlights that a party who does not want to litigate 
in civil court may be required to attend civil court to enforce an arbitration agreement 
requiring the resolution of the dispute at a Beis Din.

The parties to the application were Harold Gerstel (“Gerstel”) and Joel Kelman (“Kelman”). 
In December 2010, the parties entered into an agreement whereby Grestel would refer 
prospective mortgage customers to Kelman in exchange for a commission on any mortgages 
that Kelman was able to secure from the customers. In February 2014, Grestel commenced 
an action against Kelman for failing to pay the commission as previously agreed. Subse-
quently, Gerstel received a hazmana from the Vaad Harabonim Beis Din. The hazmana contained 
a covering letter from Rabbi Vale dated February 26, 2014, which stated:

Enclosed please find a hazmanah with respect to an action being initiated against you by Mr. Joel 
Kelman, in the Beis Din of the Vaad Harabonim of Toronto. The plaintiff is seeking an order from 
the Beis Din directing you to withdraw the action you filed against him in the Superior Court of 
Justice of Ontario (Claim No. CV-14–498869) since it is being brought contrary to Halachah (Torah 
Law) and to have your claim against him heard in a Beis Din.

Following the hazmana, Grestel obtained a ruling from another prominent Beis Din allowing 
him to appear before a different Beis Din for the purposes of resolving the dispute and agreed 
to appear before the Kollel Beis Din as opposed to the Vaad Harabonim Beis Din. This decision 
followed assurances from Gerstel’s Rabbi, Rabbi Miller, that the Kollel Beis Din would be able 
to adequately handle the dispute. Grestel was also concerned that if he did not submit to 
a Beis Dein arbitration, the Vaad Harabonim Beis Din would issue a siruv against him which 
would have serious implications on his standing within the Jewish Orthodox community. 37 
While Grestel agreed to arbitration before the Kollel Beis Din in principle, he still wanted 
assurances that Kelman would be required to release all of the documents related to the 
mortgages in question. In late March 2014, Grestel and Kelman agreed to the terms of an 
arbitration agreement before the Kollel Beis Din. Pursuant to the arbitration agreement, the 
parties agreed:

36. Gerstel v. Kelman, 2015 CarswellOnt 5346, 2015 ONSC 978, 253 A.C.W.S. (3d) 272, 40 B.L.R. (5th) 314.
37. Ibid at paras. 9–13.
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 • to accept the decisions of the Beis Din as conclusive;
 • to abide by the decisions and instructions of the Beis Din;
 • the ruling will be made according to the Beis Din’s interpretation of Halachah (Torah Law); and
 • to be bound by the decision of the two 38

At Grestel’s request, the following provision was handwritten into the arbitration agreement: 
“in the event that one side does not follow a ruling of the Beis Din the other side can go to 
court, including the opening of the books, according to Beis Din’s wishes.” 39

On March 28, 2014, the Kollel Beis Din issued a procedural order requiring Grestel to stay his 
action in favour of the Beis Din arbitration. Once the action was stayed, Kelman was required 
to make his books available to an independent bookkeeper. 40 Grestel refused to stay his 
action until he received Kelman’s documents. In response, Kelman started an application 
for determination of whether the action should be stayed in light of the ongoing arbitra-
tion. During the application, Grestel argued that the arbitration agreement should not be 
enforced as it was signed under duress and frustrated by Kelman’s refusal to produce the 
requisite documents required to adjudicate the case. Ultimately, the Court did not find that 
Grestel had signed under duress and was not persuaded that the arbitration agreement 
was frustrated by Kelman’s actions. Instead, the Court held that pursuant to section 7 of 
the Arbitration Act it was required to stay the action in favour of the arbitration agreed to 
by the parties. 41

(e) To Determine the Enforceability of a Religious Contract (Heter Iska)

In 625882 Ontario Ltd. v. Hacohen, 42 the plaintiffs brought a motion for summary judgment on 
a debt owed by the defendants in relation to three consolidated loans that were in default. 
The defendants raised various defenses, including the argument that the parties had entered 
a Heter Iska which purported to vary the terms of the loan to support the position that there 
was no interest payable.

Between 2001 and 2005, the plaintiffs made nine loans to the defendants. By 2005, all but 
one of the loans were consolidated into three loans each bearing 13% interest. 43 The defend-
ants started but did not finish repaying the loans. In October 2009, the plaintiffs commenced 
an action to recover the remaining amounts. The defendants claimed that the parties had 
entered into a Heter Iska which had the effect of characterizing the loans as investments 
without yield or interest payable to the plaintiffs. The Court rejected this position on the 
basis that the defendants had previously admitted that the amounts received were a loan, 

38. Ibid at para. 16.
39. Ibid at para. 17.
40. Ibid at para. 19.
41. Section 7(1) of the Arbitration Act states: “if a party to an arbitration agreement commences a proceeding in 

respect of a matter to be submitted to arbitration under the agreement, the court in which the proceeding is 
commenced shall, on motion of another party to the arbitration agreement, stay the proceeding.

42. 625882 Ontario Ltd. v. Hacohen, 2011 CarswellOnt 9242, 2011 ONSC 5303, 206 A.C.W.S. (3d) 726, 90 B.L.R. (4th) 224.
43. Ibid at para. 2.
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the terms of the Heter Iska did not support a finding that no interest was payable and the 
defendants had not acted in compliance with the Heter Iska in failing to establish that the 
loan did not have a “yield” or interest. 44 Although the role of the court in determining the 
significance of a religious document was not outlined in the case, it is clear that the plain-
tiffs benefited from a civil interpretation of the Heter Iska in pursuing a remedy against the 
defendants for defaulting on the outstanding amounts owed.

(f ) To Determine Whether an Arbitration Agreement Is Enforceable

In Finkelstein v. Bisk, 45 the plaintiff agreed to invest his life savings of $60,000 with the 
defendants. Pursuant to the agreement, the defendants would receive 40% of any increase 
of the investment. If there was no increase, the defendants would receive nothing for their 
services. The agreement referred broadly to the applicability of “Jewish law” but it did not 
contain an arbitration clause conferring jurisdiction to the Beis Din. After the agreement 
was executed, the plaintiff’s investment was subsequently lost. This case demonstrates to 
the litigator that just because your prospective client professes to be an Orthodox Jew it 
does not mean that he or she will feel obliged to proceed to have their dispute adjudicated 
before a Beis Din.

After the defendants failed to honour the agreement, the plaintiff sought out a member 
of his local Beis Din to request his assistance in obtaining the return of his investment. 
Consequentially, a hazmanot was issued against one of the defendants. The plaintiff subse-
quently commenced proceedings in the Superior Court of Justice for fraudulent misrepre-
sentation and asked that the Beis Din not proceed with determining the dispute. The Court 
was asked to determine whether there was an agreement to arbitrate the dispute before a 
Beis Din and, consequentially, if the action should be stayed as there was another proceeding 
between the same parties in respect of the same subject matter that was the appropriate 
forum for determining the dispute.

The Court found that the plaintiff never intended to bind himself to arbitration before 
the Beis Din. Although the Arbitration Act grants arbitral tribunals the power to rule on the 
jurisdiction of religious tribunals, including the power to rule on objections with respect to 
the existence or validity of the arbitration agreement, the court noted that this provision 
is only permissive. 46 The Court also held that the case at bar was not one “where the scope 
or applicability of an arbitration clause [was] an issue or where the special expertise of the 
tribunal will assist in determining its jurisdiction.” 47 It added that the strong policy reasons 

44. Ibid at paras 30 to 34. The terms of the Heter Iska stated that a failure to achieve a yield on the investment 
must be established in the following way: “The Manager agrees to claim failure to achieve yield only if the 
exact amount of the profit is sworn upon by the Manager during the public reading of the Torah in an Ortho-
dox Synagogue so designated by the Investor, in the presence of the Rabbi, the Congregation and the Rabbin-
ical Court.”

45.  Finkelstein v. Bisk, 2004 CarswellOnt 1129, (2004) O.J. No. 1176, (2004) O.T.C. 265.
46. Here the court was referring to section 17(1) of the Arbitration Act.
47. Ibid., at para. 14.
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that are usually cited to ensure that parties who agree to arbitrate disputes cannot ignore 
that process and access the court do not apply where there was no intention to arbitration.” 48

The defendant argued that the agreement did not require the parties to arbitrate before a 
Beis Din because “it is so obvious to observant Jews that it does not need to be said expressly 
and because there is a custom that one tries to avoid putting negative possibilities into writ-
ing.” 49 In effect, the defendant argued that arbitration before a Beis Din is an implied term to 
contracts between Orthodox Jews. 50 To support this position, the defendant marshalled the 
following facts: the agreement broadly referred to the applicability of Jewish law, the parties 
had discussed the Beis Din at the time that the contract was signed, the plaintiff had prior 
experience with the Beis Din and had consulted with a rabbi from the Beis Din before starting 
his action in Superior Court. On the other hand, a rabbi working with the Beis Din testified 
that he was not aware of any alleged custom to avoid including “negative possibilities” in 
written contracts. Nonetheless, the court found that there was no intention to arbitrate 
by the plaintiff. The Court’s rejection of the defendant’s argument that arbitration before a 
Beis Din is an implied term in contracts between observant Jews. This also has far-reaching 
implications for observant communities. In particular, Finkelstein v. Bisk suggests that care 
should be taken to draft contracts that explicitly grant jurisdiction to religious tribunals 
where the parties intend for the Beis Din to govern any future disputes.

48. Ibid., at para. 15.
49. Ibid., at para. 19.
50. Ibid., at para. 13.


