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Is Law a Good Profession for the 
Orthodox Jew? 1  

Part 1

charles wagner, ll.b

1. Part 2 of this article will appear in the next volume of the Hakhmei Lev journal.
2. I encourage the reader who is considering law school for themselves or for their children to read the follow-

ing: Simon Roy, “Should Orthodox Jews Become Lawyers?” (2002–03) 11 The Torah u-Madda Journal 254.; Broyde, 
Michael J., The Pursuit of Justice and Jewish Law: Halakhic Perspectives on the Legal Profession (Michael Scharf Pub-
lication Trust of the Yeshiva University Press, 1996); Steven H. Resnicoff, “A Jewish Look at Lawyering Ethics 
a Preliminary Essay” (1998) 15:1 Touro Law Review; Steven H. Resnicoff, “Lying and Lawyering: Contrasting 
American and Jewish law” (2002) 77:7 Notre Dame Law Review 937; and Samuel J. Levine, “A Look at American 
Legal Practice through a Perspective of Jewish Law, Ethics, and Tradition: A Conceptual Overview” (2006) 11:1 
Notre Dame J.L. Ethics & Pub. Pol’y. 

3. This is not meant as an all-inclusive list. They are just three examples where the problems arise.
4. See the following articles which may be of interest: Charles Wagner, David Wagner and David Posner, “Halachic 

Estate Planning – Tax and Litigation Risks.” The abridged version is published in the Estates Trusts & Pensions 
Journal [Vol. 37 2018] p. 335; Charles Wagner, “Rabbi Moshe Feinstein and Halachic Wills” www.wagnersid-
lofsky.com/rabbi-moshe-feinstein-and-halachic-wills.

Many people have asked me about law as a possible profession. Sometimes it’s a parent 
concerned about job availability and pay. Other times it’s a young adult concerned about 
lifestyle. Another potential concern for Orthodox Jews is whether Jewish lawyers can 
properly fulfill their professional roles and still comply with their halachic obligations. The 
tension between the practice of law and religious Judaism has been addressed a number 
of times by halachic and legal scholars. 2

Here are some halachic challenges I have dealt with in my practice: 3 

1. A husband wants to make a will leaving everything to his wife and if she predeceases 
him the estate is to be divided equally between his two daughters and two sons. The 
client has no interest in complying with the forced heirship regime set out by halacha. 4

2. A client asks the lawyer to prepare the documentation necessary to effect a loan to a 
member of his Shul who does not qualify for a loan from the bank. As a secondary lender, 

CHARLES B. WAGNER is designated as a Certified Specialist in Estates and Trusts Law by the Law Society of 
Upper Canada and a Trust and Estate Practitioner by STEP Canada. He is a partner at Wagner Sidlofsky LLP, 
which is a boutique law firm located in Toronto focusing on commercial and estate litigation.
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the client can charge a higher than normal interest rate. No one mentions a heter iska 5 
and it’s clear that the client knows about that halachic workaround.

3. A long-standing Jewish client claims he was cheated by his Jewish partner and wants 
to sue him in secular court. The lawyer knows that this Jew does not trust the Beis Din 
process. The relief he seeks may not be one that a Beis Din would provide.

Each one of these scenarios are, arguably, halachically problematic. Is there a concern 
that taking on these tasks would involve untenable compromises of halacha?

When I chose this profession I did not research the halachic challenges associated with 
being a lawyer. I knew fine upstanding Orthodox Jews who were lawyers and presumed 
that if it was an appropriate career choice for them it would be a fine choice for me. Over 
three decades of experience has taught me that Orthodox Jewish lawyers sometimes have 
to deal with the tension between their professional obligations to clients and their halachic 
obligations. Given that tension, one might wonder is law a good profession for the Orthodox 
Jew? 6 As Rabbi Professor Steven Resnicoff stated in his article, “A Jewish Look at Lawyering 
Ethics a Preliminary Essay”:

Jewish law’s affirmative duties and prohibitions should not be studied in isolation from its many other, 
more graduated, guidelines. Yet as a practical matter, Jewish lawyers exist in a secular environ-
ment which, because of its emphasis on the attorney-client relationship and the adversary process, 
exhorts attorneys to represent clients irrespective of the moral repugnance of their causes and trains 
them to employ techniques that, at least in individual cases, are not designed to reach a just result –  
or a result that complies with Jewish law. This ambience operates to deaden a Jewish lawyer’s 
sensitivity to Jewish law obligations and aspirations.

Personally, I share Roy Simon’s View as articulated in his article entitled, “Should Orthodox 
Jews Become Lawyers?”:

The problem in a nutshell is this: The mandatory codes of ethics that govern…lawyers sometimes 
require lawyers to engage in conduct that Jewish law forbids, or forbid conduct that Jewish law 
requires… The Orthodox community should not discourage young men and women from entering 
a career in the law. Orthodox lawyers are good for the Orthodox Jewish community because they 
contribute financial support, community leadership, and assistance to Orthodox clients that 
others may not be able to provide. Moreover, law is an attractive career for Orthodox young men 
and women because secular law is closely related to Jewish law, because lawyers are dedicated 

5. When a religious Jew lends another Jew money they often enter into an agreement called a Heter Iska. Faced 
with the biblical prohibition against charging interest on loans and the reality that lenders are more likely 
to lend people money when interest can be charged, the Rabbis created a halachic mechanism to still allow 
a lender to profit from the loan and not charge interest. This halachic document is called the Heter Iska. For 
an interesting blog on this topic I refer the reader to Does a Heter Iska Increase the Risk of Litigation? found 
at www.wagnersidlofsky.com/does-a-heter-iska-increase-the-risk-of-litigation#marker-5831-2.

6. To the parents who are considering this career for their children and to the young adults who are considering 
this profession I recommend you read the list of articles listed in footnote 1.
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to helping others, and because the legal profession increasingly permits lawyers to work flexible 
hours, part-time hours, and predictable hours. As in all endeavors in life, a career in law poses 
halakhic challenges to an observant Jew. But as Rabbi Broyde showed several years ago, nearly 
all of these halakhic challenges can be overcome. I therefore hope that readers will encourage 
young men and women in the observant community to pursue careers in law.

In discussing this paper with my friend and colleague Archie Rabinowitz, he pointed out 
that going to law school doesn’t necessarily mean practicing law. Many have gone to law 
school and later pursued careers in real estate, business, accounting, teaching etc. so it can 
be a stepping stone which opens many doors.

I co-authored a paper entitled, “Advising the Orthodox Jewish Litigant” 7 which the 
reader may find helpful to this discussion. It aimed to provide litigation lawyers and other 
interested parties with insight into the specific needs of Orthodox Jewish clients. For those 
considering law as a profession, it can hopefully provide some helpful background. The 
unabridged version is reproduced below.

7. C. Wagner, G. Sidlofsky, and R. Kwan. Advising the Orthodox Jewish Litigant
8. Halakha is a Hebrew word from the root Halacha, meaning “to go.” This term is not easily defined and we invite 

the reader to access the Encyclopedia Judaica (MacMillan, 1978) Vol. 8, p. 1155, for an appreciation of what this 
term has meant in the context of Talmudic study from the Middle Ages to the 21st century. See also M. Elon, 
Jewish Law: History, Sources, Principles, trans. by B. Auerbach and M.J. Sykes (Philadelphia, Jerusalem: 1994), 
Vol. I, p. 93:

The term Halacha…refers to the normative portion of the Oral Law…The Halacha includes all of the precepts in Judaism 
— those laws involving the commandments concerning the relationship between people and G-d as well as those laws 
applicable to relationships in human society.

In the context of this paper, Halakha describes the Jewish legal framework through which Orthodox Jews 
govern their lives. It is an all-consuming body of Jewish religious law that governs every aspect of life. Halakha 
is based on rabbinic analysis and interpretation of Biblical verses, Talmudic discourse and earlier rabbinic 
examination of those texts and questions. Orthodox Jews take upon themselves the observance of Halakha 
in all things including disputes that would ordinarily be resolved in civil court.

ADVISING THE ORTHODOX JEWISH LITIGANT

INTRODUCTION
The purpose of this paper is to provide litigation lawyers and other interested parties with 
insight into the specific needs of Orthodox Jewish clients. It is important in developing a 
litigation strategy for those clients to understand how some of the tenets of their faith 
impact on the litigation of disputes and the financial and personal risk that the clients 
may be placed in as a result.

What colours the process of developing a litigation strategy for Orthodox Jews is the 
belief that generally, litigation between two Jews in civil court is forbidden by Jewish 
law (“Halacha”). 8 This paper articulates the parameters of those restrictions and outlines 
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the circumstances where Halacha permits resort to civil court. 9 The authors also address 
instances where, notwithstanding the prohibition, there are many reported cases where 
Orthodox Jews will seek the determination of their legal problems in civil courts. 10 Why they 
do so is relevant for several reasons. Even if your client does not feel bound to adjudicate 
the dispute before a religious court the other party may attempt to compel him or her to 
do so. 11 Secondarily, these cases highlight under what circumstances an arbitration 12 before 
a religious court may be vulnerable to appeal and or judicial review. Understanding how 
civil courts deal with these issues will certainly allow counsel to better serve their clients. 

THE RELIGIOUS JEWISH COURT AND ARBITRATION
Bringing a dispute before a religious court is essentially agreeing to arbitrate the dispute. 
The litigants will have chosen a different forum over the regular court process. The choice is 
not just between a civil and a religious court. The parties may also seek to choose between 
different religious courts that may be available to them. In Toronto one may go before the 
Beis Din of the Vaad Harabonim of Toronto 13 or the Bais Din of the Kollel Toronto. 14 There 
are many other religious courts in Montreal, New York and Chicago. Each Beis Din may have 
its own unique rules of procedure including how they receive evidence, the use of advocates 
(“Toen”) and their respective views of Jewish law. These are factors to take into account by 
the litigant when choosing a Beis Din. The costs also vary from Beis Din to Beis Din. What they 
have in common is that there are always three Dayanim/Judges on the panel. Depending on 
the Beis Din the Dayanim may be pulpit rabbis who on top of their regular duties also serve 
as Dayanim. In other jurisdictions being a Dayan may be their full time job.

9. For a summary of the religious Jewish law on the subject, I refer the reader to Rabbi Ari Marburger, Arkaos, 
Civil Litigation, And Halachah, online at the Jewish Law Blog www.jlaw.com/Articles/Arkaos%20V1.3.pdf.

10. For a few examples see Finkelstein v. Bisk, 2004 CarswellOnt 1129, (2004) O.J. No. 1176; Levitts Kosher Foods 
Inc. v. Levin, 1999 CanLII 14818 (ONSC), Blank c. Blank, 2010 QCCS 6311 (CanLII), Kashruth Council of Canada 
v Rand, 2011 CanLII 71786 (ONLRB), Gerstel et al. v Kelman et al., 2015 ONSC 978 (CanLII), Finkelstein, Re, 2004 
CanLII 23883 (ONSC), Cawthorpe v. Cawthorpe, 2010 ONSC 1389 (CanLII), Mernick v. Mernick, 2007 CanLII 21121 
(ONSC); Mernick Construction Co. Limited et al. v. Gerstein et al., 2008 CanLII 55143 (ONSC).

11. In Berg v. Schobert, (1995) O.J. No. 2983, Rabbi Berg brought a claim alleging defamation against Rabbi Schochet 
in civil court. Rabbi Schochet took the position that the civil court should not entertain a dispute between 
two rabbis, as the Orthodox view of the Jewish faith required that a dispute such as this be adjudicated by a 
Beis Din (para. 3). In response, Rabbi Berg argued that it would be “impossible for him to have a fair hearing 
before any such tribunal, because of the wide-spread bias against him among Orthodox Rabbis” (para. 4).

12. Setting up the proceeding before a religious court as an arbitration is done to ensure the enforceability of the 
religious court’s decision by a civil court. This characterization of the religious court proceeding as an arbitra-
tion is permissible by Jewish law. Historically, where either through moral suasion or when a Beis Din was part 
of a theocratic religious Jewish state, litigants abided by the decision of the Beis Din and there was no need 
for the adjudication to proceed by way of a government sanctioned arbitration process. However, in Ontario, 
if the litigants do not sign an arbitration agreement then the Beis Din’s decision would not be enforceable by 
the civil courts in Ontario rendering the question of an appeal or judicial review moot.

13. The registrar of this Beis Din is Rabbi Asher Vale (416-841-7318, beis_din@hotmail.com).
14. Kollel Toronto’s Bais Din is supervised by Rabbi Akiva Steinmetz and Rabbi C. Ehrentreu. They can be contacted 

at 416-785-7902.

www.jlaw.com/Articles/Arkaos%20V1.3.pdf
beis_din@hotmail.com
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Equally important, there are different Jewish courts in different jurisdictions. These 
different courts may have Dayanim/Judges who may be prone to interpret Jewish law 
differently and one Jewish court may be more likely to do so in a way that favours one 
litigant over the other.

Advising clients about choosing the most advantageous forum for their specific case is 
not unusual. In the course of some civil litigation disputes, there may be more than one 
province or country that has jurisdiction to adjudicate a dispute. In these circumstances, 
lawyers are often called upon to address whether it is prudent to litigate in one jurisdic-
tion over the other and often seek a venue whose laws favour their particular client. The 
dilemma for the Orthodox Jew is that, regardless of the tactical advantages of a particular 
forum, he or she is bound by his or her faith to litigate in accordance with Halacha. The 
authors, in this paper, will endeavour to present a primer on how to navigate the Halachic 
process to assist the client in having his or her dispute determined before their preferred 
adjudicator. The last part of the paper includes appendices which hopefully will provide 
useful background to those grappling with these issues. The first appendix reviews how 
Orthodox Judaism understands the evolution of its legal system and the second appendix 
provides cases where Orthodox Jews have litigated their disputes in civil court despite the 
aforementioned prohibition and their rationale for so doing.

In advising a client it is not enough to be able to recognize where they would receive a 
more favourable hearing. It is important to understand the Halachic process in order to help 
this type of client who wishes to avoid criticism by their coreligionists and/or sanctions by 
their community and still have their dispute resolved in the forum most favourable to them. 
This is nothing new for lawyers who are often called upon to deal with the complicated 
issue of forum non conveniens, comity and private international law and argue for the most 
favourable forum for their client. 15 In this context however, it is fundamentally important 
to understand the concerns and rights of a litigant under Halacha.

Finally, the Orthodox Jewish client may wish to comply with Halacha and still have his 
or her matter adjudicated in civil court. To accomplish this goal one must become familiar 
with the rules of procedure before the Beis Din, 16 the rights of the parties to ask the Beis Din 
to ask for a siruv and or a heter arkaos. There are also instances where Jewish law recognizes 
that the plaintiff may proceed to civil court and need not go to a Beis Din.

15. Castel & Walker, Canadian Conflict of Laws, 6th Edition, 13.1 Forum Shopping.
16. Each Beis Din may have its own rules of civil procedure. For example, the rules and procedure for the Beth Din 

of America, online: http://s589827416.onlinehome.us/wp-content/uploads/2015/07/Rules.pdf. For the Rules 
of Civil Procedure that are in use by the Rabbinical Court in Israel we refer the reader to the scholarly work 
of Eliav Shochetman who is the Dean of Sha’arei Mishpat College (Law School). Professor Emeritus of Jewish 
Law at the Hebrew University of Jerusalem. The book is entitled Seder Hadin bebeit hadin harabani, סדר הדין 
.בבית הדין הרבני

http://s589827416.onlinehome.us/wp-content/uploads/2015/07/Rules.pdf
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ARAKOS – PROHIBITION ON ORTHODOX 
JEWS LITIGATING IN CIVIL COURTS

Whoever submits a suit for adjudication to non-Jewish judges . . .is a wicked man. It is as though 
he reviled, blasphemed, and rebelled against the Torah of Moshe. 17 

This quote, attributed to Maimonides, is both succinct and sharp. Rabbi Chaim Jachter, in 
his text, Gray Matter, Volume 2, quotes Rav Uri Dasberg who explains why the prohibition is 
so strident. The role of a beit din 18 is not merely to rule on the disputed monies, but also to 
offer moral criticism. A beit din might recommend that a litigant pay more than the strict 
law requires, as an act of decency. Moreover, a beit din demands of the litigants that they 
conduct themselves in an ethical manner, above and beyond the strict letter of the law. 
By contrast, a civil court judge has no mandate to demand more than the letter of the law. 
Thus, a Jew who adjudicates in civil court, even if the court rules just as a beit din would 
have ruled, rejects the value system that we strive to integrate into our legal system.

It is a fundamental belief of Orthodox Judaism that G-d 19 gave the Jewish people the 
Torah at Mount Sinai and that those holy laws govern every aspect of a Jew’s life including 
the adjudicating of disputes. To adherents of that belief, litigating in the civil court system 
constitutes a rejection of Torah law. Jewish law mandates that disputes between Jews are 
to be resolved through the Beis Din. The term, Beis Din means, “house of judgment” and 
refers to a rabbinical court of justice that adjudicates disputes according to the principles 
set out in the Torah and the Talmud. However, despite the Halachic imperative for Jews to 
adjudicate disputes before a religious Jewish court there are times when a litigant may 
litigate in a civil court within the Halachic framework. 20

Under the Halachic framework parties must attend before a Beis Din and submit to their 
authority. The present custom is for the parties to sign an arbitration agreement so that the 
Beis Din’s decision is enforceable in civil court just as any other arbitration decision would 
be. 21 The litigants will have their case heard by three rabbinical judges.

In Halacha the plaintiff is referred to as the toveah and the defendant as the nitvah. In 
such cases the toveah would approach a Beis Din and request their assistance in bringing 

17. Chaim Jachter, Gray Matter, Volume 2, p. 165, quoting the Rambam (Hilchot Sanhedrin 26:7 and Shulchan Aruch).
18. The Jewish courts are sometimes referred to as a Beis Din and at other times as a Beit Din. In Hebrew the word 

Beit/Beis is made up of three letters. The last letter of the word is a taf and in the Hebrew alphabet is written 
like this ת. Those who use a havarah Sepharadi pronounce the letter taf like the letter “t.” Those who speak 
Hebrew with a Havarah Ashkenazi pronounce the letter taf like the letter “s.” For our purposes in this paper 
we will use the word Beis and Beit interchangeably. For more information on this topic, I refer the reader to 
two articles in the Encyclopedia Judaica, “Ashkenaz” and “Sephardim,” (Jerusalem: Keter Publishing House, 
1972). As well, see Shira Schoenberg, The Jewish Virtual Library, Judaism: Ashkenazim, online: www.jewish-
virtuallibrary.org/jsource/Judaism/Ashkenazim.html.

19. Orthodox Jews are wary of writing out their Lord’s name because the name itself has sanctity, accordingly 
the authors’ when referring to the Lord’s name in English have not written out the name in full out of respect 
for readers’ who may hold this belief.

20. Rabbi Yaacov Feit, “The Prohibition against Going to Civil Courts,” The Journal of the Beis Din of America,” at p. 1.
21. Ibid, p. 23.

www.jewishvirtuallibrary.org/jsource/Judaism/Ashkenazim.html
www.jewishvirtuallibrary.org/jsource/Judaism/Ashkenazim.html
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the dispute before them. In turn the Beis Din would send a hazmanah to the nitvah to attend 
before the court to adjudicate the dispute. The literal translation of the word hazmanah is 
invitation. However, in this context it is a summons to appear before the Jewish court. A 
refusal to appear before the Beis Din may have consequences for the religious Jewish client.

SANCTIONS FOR LITIGATING IN THE CIVIL 
COURT SYSTEM – SHTAR SIRUV
A person who has been summoned to the Beis Din will usually be given 30 calendar days to 
respond. If a party declines to attend, the Beis Din may issue the Shtar Siruv (the “siruv”). This 
is akin to a finding of contempt by a civil court. 22 In her article, “The Collision of Church 
and State: A primer to Beth Din Arbitration and the New York Civil Courts, 23 Ginnine Fried 
explains the significance of the siruv:

In Jewish communities that are close-knit and insulated, a siruv is a formidable threat. A siruv 
can result in the individual being shunned in the community that recognizes that rabbinical court; 
in other words, it is a modern-day version of the discontinued cherem 24 […] (one) can feel Jewish 
in a Jewish community as a result of proceedings in the beth din […]. One can be: disinvited to 
weddings, asked not to come to the synagogue, disinvited to all social gatherings.

A litigant who refuses to appear before a Beis Din in response to a siruv may be precluded 
from participating in communal services. For example, he may not serve as cantor on Jewish 
holidays. 25 In one recent case, the parties were members of the Orthodox Jewish faith and 
the plaintiff received a hazmanah from the Vaad Harabonim Beis Din. 26 When he later appealed 
the decision of the Beis Din to a civil court, the plaintiff testified that he agreed to go before 
the Beis Din only under duress. Specifically, he feared that if he did not respond to the Beis 
Din it would issue a siruv resulting in severe consequences including his being ostracized 
or ex-communicated from the community. Similarly, in Cawthorpe v. Cawthorpe, 27 a case 
involving a married couple who agreed to arbitrate various issues arising from their divorce 
before a Beis Din, when appealing the decision of the Beis Din, the husband claimed that he 

22. Ibid.
23. Ginnine Fried, The Collision of Church and State: A Primer to Beth Din Arbitration and the New York Civil 

Courts, 31 Fordham Urb. L.J. 633 (2003), online: ir.lawnet.fordham.edu/ulj/vol31/iss2/8.
24. Israel Goldstein, Jewish Justice and Conciliation: History of the Jewish Conciliation Board Of America, 1930–

1968, and A Review Of Jewish Judicial Autonomy 3 (1983). The Cherem is described as being ostracized by the 
community such that a person could be excluded from the synagogue, their businesses being boycotted and 
no one from the community would marry their children.

25. Mishneh Berurah, 53:82.
26. Gerstel et al. v Kelman et al., 2015 ONSC 978 (CanLII). There are two Orthodox Jewish Courts in Toronto. One 

is the Beis Din of the Vaad Harabonim serving the Toronto area community. In matters dealing with divorce 
one should contact Rabbi Ochs 416-782-9621 and with respect to other disputes contact Rabbi Vale (416-841-
7318). The second Beis Din is the Kollel Toronto’s Beis Din which is supervised by Rabbi Akiva Steinmetz and 
Rabbi C. Ehrentreu, senior members of the Kollel, under the auspices of the Rosh Kollel, Rabbi Miller.

27. Cawthorpe v. Cawthorpe, 2010 ONSC 1389 (CanLII).

ir.lawnet.fordham.edu/ulj/vol31/iss2/8
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was pressured to appear before the Beis Din out of fear of being shunned from his religious 
community. In particular, he claimed to have been terminated from his position as a school 
teacher in a Jewish school because of his reluctance to appear before the rabbinical court. 
Undoubtedly, for people whose livelihood or social interaction centres around the Ortho-
dox Jewish community, the prospect of being shunned has to be taken into account when 
developing a litigation strategy. Otherwise, any success may prove to be a Pyrrhic victory.

A LAWYER’S WISE WORDS TO THE ORTHODOX JEWISH LITIGANT
A lawyer who is advising his client on the advantages or disadvantages of adjudicating a 
dispute before the Beis Din must be familiar enough with Halacha to provide some assess-
ment of the client’s prospects for success. That analysis should also include a review of the 
civil law and the client’s chances of winning in that arena. Litigation lawyers go through 
a similar exercise when dealing with a case where the subject matter of the litigation has 
a substantial connection to more than one jurisdiction and litigants have to deal with the 
issue of forum non conveniens. 28 The wrinkle here is that the issue of jurisdiction flows from 
the religious belief of your client and not an argument over which forum is best suited to 
hear the litigation and what law should apply. But the choice of the forum and applicable 
law is no less important.

When advising an Orthodox Jewish client, his or her lawyer should ask the following 
questions. Will your client fare better in a Jewish court? If the issue involves an estates 
matter, will the forced heirship regime in Halacha supplant your client’s entitlement under 
the last will and testament? If your client is chasing a bankrupt debtor who has transferred 
his or her assets to a spouse, does the Jewish court recognize bankruptcy? If your client 
is suing over a matter that occurred several years ago, does the Jewish court recognize 
limitation periods? These are just a few examples of where it may be beneficial to litigate 
before the Beis Din depending on which side of the argument you are advocating. Further, 
this is an important issue if your client is choosing between different Beis Din’s, as opposed 
to between a civil or Halachic court system.

Exceptions to the General Rule

Insurance Claims

In cases where the defendant possesses insurance that would cover the plaintiff’s claim, if 
proven, the insurance company is considered an interested party to the dispute. This issue 

28. Pursuant to the doctrine of forum non conveniens, a civil court retains a residual power to decline to exercise 
its jurisdiction in favour of a forum that is in a better position to dispose of the litigation. The court cannot 
decline to exercise its jurisdiction unless the defendant invokes forum non conveniens. If a defendant raises 
an issue of forum non conveniens, the burden is on him or her to show why the court should decline to exer-
cise its jurisdiction and displace the forum chosen by the plaintiff. To satisfy the burden imposed on a party 
asking for a stay on the basis of forum non conveniens, the party must show that the alternative forum is 
clearly more appropriate.
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frequently arises in cases involving professional negligence, personal injury and damage 
to property. As the prohibition against suing in civil court is limited to actions between 
Jews, an observant Jew is permitted to sue a non-Jewish insurance company in civil court. 29 
Practically speaking, a plaintiff will sue the individual who caused the harm rather than the 
insurance company directly. This occurs even where it is clear that the insurance company 
will pay out any amounts awarded to the plaintiff. If the effect of the dispute would result 
in .litigation between two Jewish parties, the prohibition on litigating in civil court would 
seem to apply. However, authorities on Jewish law have determined that while the dispute 
is technically between two Jewish parties, the plaintiff’s intention is to seek compensation 
is from the insurance company. Therefore, since it will be possible to enforce a claim only 
against an insurance company in a civil court, it is not a rejection of the authority of Jewish 
law to pursue an action in a civil court. 30 But the question of what makes a company Jewish 
and subject to religious Jewish law is a very complex one. Beyond the cursory treatment 
below, it is well beyond the scope of this article. 31

Does a Non-Jewish Corporation Have to Appear before Beis Din?
This question is addressed directly by Professors Broyde and Resnicoff. 32

When a corporation is involved in a dispute that may lead to civil litigation, it may be essential to 
determine whether the corporation or its shareholders are the real parties. For example, Jewish 
law does not ordinarily allow one Jew to sue another in a civil court, unless the plaintiff has 
first obtained express permission to do so from a rabbinical court. If, however, a corporation is 
considered an independent legal entity, Jewish law may allow the corporation to sue or be sued 
in a civil court. Similarly, although Jewish law does not allow one Jew to recover from another 
for certain types of injuries, it may permit such recovery from an independent corporate entity.

In cases where the defendant possesses insurance that would cover the plaintiff’s claim, 
if proven, the insurance company is considered to be an interested party to the dispute.

When considering whether an insurance company is Jewish, the faith of the share-
holders may be relevant to making that determination. This leads to the question – may a 
Jewish plaintiff pursue a claim in civil court if the insurance company involved has Jewish 
shareholders?

Three arguments may be advanced to permit a Jewish plaintiff to pursue such a suit in 
civil court:

29. Rabbi Ari Marburger, “Arkaos, Civil Litigation and Halacha,” at p. 15.
30. Ibid. See footnotes 17–19 and pages 8–11 in Rabbi Ari Marburger’s article, “The Halachic Status of Jewish-Owned 

Banks,” online: www.businesshalacha.com/en/system/files_force/audio_general/pdf/Hedge%20Funds%20
%26%20Hilchos%20Ribbis.pdf?download=1.

31. We refer the reader to an article penned by professors Michael J. Broyde and Steven H. Resnicoff entitled, “Jew-
ish Law and Modern Business Structures: The Corporate Paradigm,” 43 Wayne L. Rev. 1685. It is also available 
online: www.jlaw.com/Articles/corporations.html.

32. Ibid., at p. 2

www.businesshalacha.com/en/system/files_force/audio_general/pdf/Hedge%20Funds%20%26%20Hilchos%20Ribbis.pdf?download=1
www.businesshalacha.com/en/system/files_force/audio_general/pdf/Hedge%20Funds%20%26%20Hilchos%20Ribbis.pdf?download=1
www.jlaw.com/Articles/corporations.html
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(i)  The insurance company is not the defendant

Practically speaking, a plaintiff will sue the individual who caused the harm rather than the 
insurance company directly. This occurs even where it is clear that the insurance company 
will pay out any amounts awarded to the plaintiff. If the effect of the dispute would result 
in litigation between two Jewish parties, the prohibition on litigating in civil court would 
seem to apply. However, as indicated above, authorities on Jewish law have determined 
that while the dispute is technically between two Jewish parties, the plaintiff’s intention 
is to seek compensation from the insurance company.

(ii)  An insurance company cannot be said to be “Jewish”

Professors Michael Broyde and Steven Resnicoff argue 33 that a corporation may not be the 
sum of its parts. Even should all of the employees be Jewish, and all of the shareholders 
likewise, the legal entity may be considered its own person. Not all Jewish authorities 
accept this proposition. They suggest that if decision makers are Jewish, or beneficiaries of 
the company’s business are Jewish, can one truly claim that the company is not “Jewish”?

(iii)  An insurance company is “Jewish” only if Jews have significant number of shares

Rabbi Moshe Feinstein, a leading twentieth century American halachic authority, contended 
that a corporation would not be considered “Jewish” unless Jewish shareholders owned a 
controlling interest in the company.  34

One difficulty in implementing Rabbi Feinstein’s standard is that he does not define 
“controlling interest”; to what extent must Jews influence the direction of the company, or 
own its assets? Another difficulty is that Rabbi Feinstein does not address the case of a 
company which is led by Jewish executives.

Accordingly, when the Orthodox Jewish client seeks legal advice and expresses concern 
that he or she may have an obligation to proceed before a Beis Din, the lawyer should discuss 
the ownership structure of the parties with the client. Jewish law may not apply to certain 
corporations and there might not be an obligation to proceed through the religious Jewish 
court system. This is not to suggest that the lawyer interviewing his or her client, relying 
on this article, should tell his client that definitively he or she need not worry about facing 
recriminations for not proceeding before the religious court. Rather, if the client is concerned 
about any perceived obligation to adjudicate the dispute before a religious court it is incum-
bent on the lawyer to raise this issue and suggest that the client seek Rabbinic guidance on 
whether the corporation involved is obligated to appear before the religious Jewish court.

33. Michael J. Broyde and Steven H. Resnicoff entitled, “Jewish Law and Modern Business Structures: The Corpor-
ate Paradigm,” 43 Wayne L. Rev. 1685.

34. See footnotes 17–19 and pages 8–11 in Rabbi Ari Marburger’s article “The Halachic Status of Jewish-Owned 
Banks, found online: www.businesshalacha.com/en/system/files_force/audio_general/pdf/Hedge%20Funds%20
%26%20Hilchos%20Ribbis.pdf?download=1.We also refer the reader to Igros Moshe CM 2:15; OC 1:19, 4:54, and 
Igros Moshe EH Vol. 1, sec. 7.

www.businesshalacha.com/en/system/files_force/audio_general/pdf/Hedge%20Funds%20%26%20Hilchos%20Ribbis.pdf?download=1
www.businesshalacha.com/en/system/files_force/audio_general/pdf/Hedge%20Funds%20%26%20Hilchos%20Ribbis.pdf?download=1
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Proceeding to Civil Court May Be Permitted as an Interim Step

There are times when a defendant will use the Beis Din process to thwart the plaintiff’s 
efforts to recover damages or misappropriated property. For example, if a local Beis Din 
provides a defendant with 30 days to respond to each hazmanah (a summons to appear 
before the Beis Din), it is likely that three hazmanot will be issued prior to the issuance of a 
siruv or heter arkaos (permission to bring a matter concerning Jewish litigants before civil 
court). By the time the Beis Din’s usual protocol takes place, it may already be too late as 
the property has been rendered untraceable. To remedy this situation, it is recommended 
that plaintiffs contact their personal rabbi who, in the authors’ experience, may permit 
the Orthodox Jewish litigant to preserve their rights in civil court with the expectation 
that once their rights are safeguarded, the parties will have the matter arbitrated by the 
Beis Din. The types of scenarios that may require a plaintiff to take active steps to preserve 
their rights in the litigation include:

a. Limitation period issues: while limitation periods do not exist in Jewish law, many 
claims become statute barred after the expiry of the limitation period in the local juris-
diction where the damage occurs. A defendant wishing to avoid judgement may try to 
delay responding to the Beis Din to avoid liability;

b. Probate: in a will challenge there is a concern that once probate is issued the executor 
may distribute the assets of an estate in accordance with the challenged will. The time 
delay for the heter arkaos process may result in the distribution of the estate’s assets 
before the plaintiff can establish their interest in the estate;

c. Thwarting judgment by hiding assets: in order to thwart a judgment, a defendant 
will sometimes conceal or transfer assets outside of the court’s jurisdiction. Seeking an 
injunction to prevent the rogue from a misdeed may be permitted.

Where a Plaintiff Initiates Proceedings in a Beis 
Din and a Defendant Refuses to Appear

It is not hard to imagine a circumstance where a person summoned before a Beis Din refuses 
to attend either because they do not wish to adjudicate the dispute in a rabbinical court or 
believe that they would be at a disadvantage before the Beis Din as opposed to civil court. 
In such a situation, the Shulchan Aruch permits the person bringing the dispute to resort 
to civil court. 35

The process for gaining approval from the Beis Din under this exception is as follows: the 
plaintiff opens a file at Beis Din. The Beis Din then issues a hazmanah to the defendant. If the 
defendant does not respond to the initial hazmanah, the Beis Din may issue an additional 
hazmanah. If the defendant fails to respond to the subsequent hazmanah, the Beis Din can 
elect to issue a heter arkaos. The Beis Din can grant a plaintiff permission to proceed in civil 
court if the defendant has been properly notified and fails to respond to the hazmanah within 

35. Rabbi Yaacov Feit, “The Prohibition against Going to Civil Courts,” The Journal of the Beis Din of America at p. 31.
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thirty days. 36 However, it is important to remember that a heter arkaos is not automatically 
issued by the Beis Din. The plaintiff must request that the Beis Din issue it and follow up to 
obtain it before proceeding to civil court.

Where an Observant Defendant Is Summoned 
to Civil Court by a Fellow Jew

Where an observant defendant is summoned to appear before a civil court by a fellow Jew, 
there are differing opinions on whether the defendant must first receive permission from a 
Beis Din to defend themselves in civil court. 37 Ultimately, the defendant is entitled to defend 
themselves in civil court, if required.

Where the Other Party Is a Non-Observant Jew or Is Not Jewish
Halacha prohibits observant Jews from initiating litigation in a civil court against any other 
Jew, regardless of the other Jew’s level of observance, without a heter arkaos. However, as it 
is unlikely that a non-observant Jew will agree to submit to the authority of a Beis Din, the 
Beis Din will typically issue the heter arkaos quickly and may not wait for the other party 
to ignore the three hazmanah. 38 In theory, the prohibition on attending civil court applies 
even where the counter-party is a non-Jew. However, because it is unlikely that a non-Jew 
would submit to adjudication of the dispute by the Beis Din, it is not necessary to send a 
hazmanah or receive a heter arkaos where the other party is a non-Jew.

When the Nitvah May Choose the Forum
According to Jewish law the defendant/nitvah must appear before a Beis Din once he or she 
receives a hazmanah, but the nitvah can choose to have the dispute adjudicated by an alterna-
tive Beis Din recognized by the Beis Din who sent the hazmanah. 39 That is what happened in 
Gerstel et al. v Kelman:

Gerstel obtained a ruling from Rabbi Miller, the head of the Kollel Beis Din (another prominent 
Beis Din in Toronto) which stated that Gerstel could appear before a different Beis Din. Gerstel 
obtained the ruling because he preferred that the dispute be handled by the Kollel Beis Din rather 
than the Vaad Harabonim Beis Din. 40

Chances are that the plaintiff has chosen the specific Beis Din that originated the process 
because he/she believes that this particular Jewish court will favour him/her or at least 
treat him/her fairly. When the nitvah chooses another Beis Din the toveah may not agree to 
go there. In such a scenario the nitvah can invoke zabla. 

36. Ibid.
37. For a discussion see Rabbi Yaacov Feit, “The Prohibition against Going to Civil Courts,” The Journal of the Beis 

Din of America at p. 32 in the footnotes.
38. Rabbi Ari Marburger, “Arkaos, Civil Litigation and Halacha,” at p. 7.

39. See page 2 paragraph b of the Rules of Procedures of the Beth Din of America online. 
40. Gerstel v. Kelman, 2015 CarswellOnt 5346, 2015 ONSC 978 at para. 9.
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Zabla

Rabbi Moshe Feinstein 41 says that all Batei Din (the plural of Beis Din) in New York are regarded 
as ad hoc. 42 If one accepts that to be true of New York it is no less so for the religious Jewish 
courts located in Toronto. The Rema 43 says that if the Beis Din who issued the siruv is ad hoc, 
then the nitvah has a right to demand zabla. That process involves each party nominating 
one judge, and the two judges together with the litigants select a third. 44 This process 
may provide some solace to a client that he will have a favourable forum to hear his /her 
grievances. In addition, some see the process as beneficial because the litigants will have 
confidence in the process given that they chose the judges and each of the judges will feel 
the onus of fully evaluating the arguments of the party who selected him. 45

However, others object to the zabla process seeing it at best as an inferior adjudication 
process and at worst a ruse to rig the adjudication. Imagine the defendant choosing a Rabbi/
Dayanim who the plaintiff feels is biased against him. The defendant may never agree to 
such a person on the panel. Inevitably, when one party choses a panellist unfavourable to 
the other, the zabla process will fail and the disgruntled party will return to the Beis Din 
and seek a heter arkaos permitting the matter to go before the civil courts. The following is 
an excerpt from remarks made by Rabbi Yona Reiss about the zabla process: 46

This arrangement is problematic for a couple of reasons: first, it allows for ex parte communi-
cations, prohibited both according to halacha and according to the civil arbitration law. It was 
already noted by the Aruch ha-Shulchan one hundred years ago that in his day parties to a ZABLA 
proceeding worked with the assumption that there would be ex-parte communications. The Aruch 
HaShulchan tried to justify the practice on the basis that the sides were presumed to waive any 

41. The Jewish Virtual Library describes Rabbi Moshe Feinstein as the “…leading halachic (religious law) authority 
of his time and his rulings were accepted worldwide. …Rabbi Feinstein’s halachic decisions have been published 
in a multi-volume collection titled Igros Moshe (The Letters of Moshe). He also published several volumes of in 
depth discussions about the Talmud. Rabbi Moshe Feinstein was one of the last of the great leaders and sages 
from Europe and was a representative of the greatness the Jewish people had before the destruction of the 
Jewish communities during World War II. We were greatly privileged to have such a giant here in America. 
When he passed away in 1986 the Jewish people lost a great and caring leader and one of our last connections 
to the greatness of European Jewry.”

42. Igros Moshe, Choshen Mishpat (2), Siman 3.
43. See the Rema, Choshem Mishpat 3:1. The Rema in an acronym for Rabbi Moses Isserles. He lived in the 16th cen-

tury. The Jewish Virtual Library describes the Rema as “…world-renowned scholar, a Posek, and was approached 
by many other well-known rabbis for Halachic decisions, including Joseph Caro, Solom Luria and Joseph Katz. 
One of his most well-known commentaries was the Mappa (the Tablecloth), a commentary on the Shulchan 
Aruch, written by Joseph Caro. The Shulchan Aruch focuses mainly on Sephardic rite and customs, while the 
Mappa emphasizes Ashkenazic customs, henceforth expanding the influence of the work to Eastern Euro-
pean Jewry.”

44. Aruch HaShulchan, Choshen Mishpat 13:1.
45. See the Rema Choshen Mishpat 13:1.
46. Rabbi Yona Reiss, is also a lawyer who also served as director of the Beth Din of America from 1998 to 2008. 

He is a member of the New York State Bar Association, a certified mediator for the City of New York court 
system, and a member of the Family and Divorce Mediation Council for New York. A full biography of Rabbi 
Reiss is available online: www.yutorah.org/Rabbi-Yona-Reiss.

www.yutorah.org/Rabbi-Yona-Reiss


Halakha

140

objection since each side wished to engage in ex-parte communications with their borer, but the 
fact is that this is clearly not the ideal. Second, the current ZABLA process engenders an expect-
ation that the panelist chosen by one side will invariably rule in that party’s favor. However, the 
halacha, as emphatically noted by the Rosh in his commentary to the third chapter of Sanhedrin, 
10 requires that each member of the panel remain fundamentally neutral and be capable of ruling 
in favor of either party. This is the type of ZABLA process described in the Talmud, but we found 
that this ideal was simply not being met in contemporary ZABLA practice. 47

THE BEIS DIN AS A RELIGIOUS ARBITRATION PROCEEDING

The Evolution of the Arbitration Process in Ontario

The process implemented by the Beis Din falls under the legal definition of an arbitration. 
Arbitration is the settlement of a dispute or a difference between the parties by the deci-
sion of a group of persons rather than in a court. 48 In the early 1990s, Ontario adopted the 
International Commercial Arbitration Act and the Arbitration Act came into force for domestic 
arbitrations. 49 The Arbitration Act applies to arbitrations conducted domestically under an 
arbitration agreement and generally deals with civil law matters including property, and 
inheritance. 50

It is beyond the scope of this article to fully address the Family Statute Law Amendment Act, 
2006, the reasons for its passing and its impact on using a Beis Din to resolve family disputes. 
There were concerns that women were being treated by religious tribunals in a way that 
was inconsistent with Canadian law and commonly held principals in our society. Suffice 
it to say, that the prospective Orthodox Jewish family law client faces additional hurdles 
when wanting to have his/her family law issues adjudicated by a Beis Din. Such a client 
would be well advised to seek out an experienced family law lawyer when dealing with 
custody, support issues or a religious Jewish divorce. For our purposes, we wish to be clear 
that family arbitration is regulated by both the Ontario Arbitration Act and the Family Law 
Act and the discussion in this article may not be applicable to that situation. 51

To resolve a dispute by arbitration, the parties involved in a dispute must voluntarily 
authorize a third party to decide the dispute after hearing both sides of the argument. The 
International Commercial Arbitration Act is applicable to commercial disputes with an inter-
national scope 52 and adopts the Model Law on International Commercial Arbitration initially 
adopted by the United Nations Commission on International Trade Law on June 21, 1985, 

47. See the Rema Choshen Mishpat 13:1.
48. Collins v. Collins (1858), 53 E.R. 916 (Eng. Ch. Div.).
49. Arbitration Act, 1991, S.O. 1991, c. 17 and International Commercial Arbitration Act, RSO 1990, c I.9.
50. Arbitration Act, 1991, S.O. 1991, c. 17 at s. 1 and s. 2(1).
51. For a more in depth treatment of this subject we refer the reader to McGill, Shelley, “Family Arbitration: One 

Step Forward, Two Steps Back,” Journal of Law and Social Policy 21 (2007): 49–62, online: digitalcommons.
osgoode.yorku.ca/jlsp/vol21/iss1/3.

52. Nicholas Walter, “Religious Arbitration in the United States and Canada,” Santa Clara Law Review 52:2 (2012) 528.

digitalcommons.osgoode.yorku.ca/jlsp/vol21/iss1/3
digitalcommons.osgoode.yorku.ca/jlsp/vol21/iss1/3
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which requires courts in contracting countries to give binding effect to private agreements 
to arbitrate and enforce arbitration awards made in other contracting states. 53 Following the 
implementation of the International Commercial Arbitration Act and the Arbitration Act¸ courts 
in Ontario have noted, “a clear shift in policy towards encouraging parties to submit their 
differences to arbitration where an arbitration agreement exists.” 54 Among other possibil-
ities, the passage of the International Commercial Arbitration Act and the Arbitration Act has 
created the possibility of enforcing religious arbitrations, which are now considered prima 
facie enforceable in Ontario. 55

53. See Article 1, schedule to the International Commercial Arbitration Act, RSO 1990, c I.9.
54. Ontario v. Abilities Frontier Co-operative Homes Inc., 1996 CarswellOnt 2720, (1996) O.J. No. 2586 at para. 27.
55. Nicholas Walter, “Religious Arbitration in the United States and Canada,” Santa Clara Law Review 52:2 (2012) 530.
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