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Let the Wicked Man  
Stuff Himself and Die:  
Deicentric Versus Social Sins

dr. eliakim katz and dr. yaacov rosenberg 1

1. This paper is dedicated to the memory of Professor Yaacov Rosenberg. Yaacov was a brilliant scholar, but he 
was much more than that: he was a real mensch. I had the honour and good fortune to have had Yaacov as a 
good friend as well as to have worked with him for many years. 

2. President (Nasi) of the Sanhedrin (high court) in the generation following the Bar Kokhba uprising (see below).
3. As is discussed later, there is some ambiguity whether Rashbag prohibits the marking of forbidden fruit or 

simply does not insist on such marking. However, this paper addresses an issue that emerges regardless of which 
interpretation of Rashbag is preferred. 

4. Such as Orlah and Neta Revi’i’. For a discussion of forbidden fruit, see section II. 
5. Baba Kama, 69a.
6. In this paper we use the terms “sin” and “transgression” interchangeably. 

I. Introduction
This paper was inspired by a puzzling and seemingly aberrant Halakhic ruling by Rabban 
Shimon ben Gamliel (hereinafter: Rashbag). 2 This ruling states that people who are pass-
ing by an orchard (or vineyard) and who are tempted to pick (steal) fruit, should not 3 be 
warned about the presence of forbidden fruit, 4 henceforth denoted by ‘FF’. Moreover, in 
making this ruling, Rashbag is cited 5 by the Gemara as using unusually shrill language –  

“let the wicked man stuff himself and die.” 
The problem is that Rashbag’s ruling ostensibly contradicts a fundamental Halakhic principle 

that a person is obliged to distance a potential sinner from the sin. In other words, Jewish 
law requires a person to try and stop another from committing a sin (transgression). 6 It is 
not surprising, therefore, that Rashbag’s ruling, which appears to flout this principle, has 
generated significant consternation in rabbinical discussions. 

ELI KATZ has a Ph.D. in economics from London University. He is a retired professor of economics and currently 
runs a small economic consulting business. Numerical examples of his suggested interpretation of Rashbag’s 
view may be obtained from Eli Katz at elyokim.getzel@gmail.com.
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Drawing both on economic theory and on attempts by generations of interpreters of the 
Talmud to explain Rashbag’s ruling, we show that Rashbag did not ignore the principle that 
one must distance a potential sinner from the sin. In order to demonstrate this, we rely 
on the distinction between social laws (bein adam le’chavero), and laws that have no social 
component (bein adam la’makom) – henceforth we refer to such non-social laws as deicentric. 
Specifically, we show that Rashbag’s ruling may be explained by the difference between 
laymen and Hazal’s perceptions of the relative severity of deicentric transgressions and 
certain social transgressions. 

The remainder of this paper is organized as follows: Section II introduces and presents the 
Halakhic and historical background of Rashbag’s ruling. Section III compares and contrasts 
Rabbinic and laypeople’s attitudes to theft and deicentric transgressions. In Section IV 
we discuss Rashbag’s ruling and its apparent contradiction with the basic principle that a 
potential sinner should be distanced from the sin. In this section we also consider some 
previously offered explanations of this contradiction. In Section V we discuss a trade-off 
explanation, which, we believe, resolves the above-mentioned contradiction. Section VI 
summarizes and concludes. The paper includes an appendix where we provide some sources 
showing that the aspects of behaviour that we rely on in this paper are universal rather 
than specifically Jewish. 7 

II. Halakhic and Historical Background
This section comprises two subsections that provide a short background of Rashbag’s Halakhic 
ruling. In Subsection 1, we briefly discuss the concept of FF. Subsection 2 presents a short 
synopsis of the relevant historical background of Rashbag’s times. 

i. Forbidden Fruit
According to Halakha, it is forbidden to consume or enjoy a fruit that has grown on a tree 
during the tree’s first three years. Such fruit is called orlah. 

Fruit growing on the fourth year of a tree in the Land of Israel is called “neta revi’i” (in 
vineyards, it is called “kerem revi’i”). Such fruit is forbidden for consumption unless it is either 

a. brought to Jerusalem and eaten there, or 
b. has its sanctity formally removed by designating redeeming money to replace the fruit. 8 

It would seem the FF is a deicentric matter. Like Kashrut, it has little if anything to do 
with anti-social behaviour. 

7. Additional material including a detailed numerical example of our suggested interpretation of Rashbag’s view, 
may be obtained from Eli Katz at elyokim.getzel@gmail.com.

8. In this way, when the owner of the fruit made the pilgrimage to Jerusalem, he could take the monetary value 
of those fruits and purchase food which he can eat during his visit. The owner could even sell these fruits in 
the local market provided that he used the proceeds of the sale to purchase food when he came to Jerusalem.

mailto:elyokim.getzel@gmail.com
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ii. Agriculture in the Land of Israel in the Early CE

Rashbag was the president of the high rabbinical court (Sanhedrin) from 145 to 175 CE. This 
was a period during which the situation of the Jewish Community in Eretz Israel was 
exceptionally dismal. The catastrophic rebellion by Bar Kochba, which began in 132 CE, had 
been completely and severely crushed by the Romans in 135 CE, i.e., only 10 years prior to 
Rashbag’s ascendency to the presidency. The consequences of the rebellion for the Jewish 
Community in Eretz Israel were cataclysmic. Indeed, the Community in the first few centur-
ies of the Common Era was vanquished, dispirited, and poor. 

The majority of Jews in the Land of Israel lived in the northern part of the country, known 
as the Galilee. And, as was typical at the time, agriculture constituted the main economic 
activity. The land of the Galilee was renowned for the quality of its vineyards, olive trees, 
and fruit orchards. Indeed, Josephus 9 writes, about the Galilee:

The land is so rich in soil and pasturage and produces such a variety of trees, that even the most 
indolent are tempted by these facilities to devote themselves to agriculture. In fact, every inch of 
soil has been cultivated by the inhabitants; there is not a parcel of wasteland.

Many of the vineyards and orchards, which contain fruit bearing trees, were located on the 
sides of the roads on which passersby travelled. The fences that enclosed these orchards, in 
as much as they existed at all, could hardly be expected to prevent trespassing. Consequently, 
travelers and passersby were tempted to enter vineyards and orchards that were not theirs 
and pick (steal) fruits to eat. While each such traveler may have only picked small quantities, 
the aggregate quantity of stolen fruit is likely to have been significant. The phenomenon 
of such minor thefts could have potentially impoverished the owners of these orchards. 

III.   Rabbinic and Laypeople’s Perceptions of the Severity 
of Theft Compared with Deicentric Transgressions

i. Rabbinical 

By definition, the rabbinical authorities fought against transgressions of Jewish Law. And, 
it appears that the Talmud and the Halakhic literature viewed theft as a major transgression. 
Indeed, some of Hazal considered the sin of stealing as a transgression equal in severity to 
murder, adultery, and apostacy. 10 The Jerusalem Talmud expresses it thus: 

9. Agriculture in Israel: History & Overview, Jewish Virtual Library, extracted March 25, 2021, 
www.jewishvirtuallibrary.org/history-and-overview-of-agriculture-in-israel.

10. Jewish law requires that a person give up his life rather than commit these transgressions. See the next footnote.

http://www.jewishvirtuallibrary.org/history-and-overview-of-agriculture-in-israel
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Not only if they told him [while threatening his life] that he must kill someone [for then he must 
accept his own death rather than transgress] but even if they tell him to steal from another person 
[he should surrender his life instead]. 11 

And, in the same vein, the Shulhan Arukh, the best-known code of Jewish Law, compares 
stealing from another person to taking that person’s soul, even if the stolen item is of 
miniscule value. 12

In its typical style, the Midrashei Aggada expresses this with a flourish:

Come and see how great the power of robbery is, the generation of the flood violated every precept, 
but their fate was not sealed until they extended their hands and engaged in robbery, as it is 
stated ‘For the earth is filled with robbery through them, and behold, I will destroy them with 
the earth’ [Genesis 6].

This severe rabbinical view of the abuse of property rights is not surprising, given the 
historical context in which they were operating. As mentioned above, The Jewish Commun-
ity in the Land of Israel in the first few centuries of the Common Era was poor; lawlessness 
was rife; and abuses of property rights were of major concern.

Hazal appear to have recognized that property rights were eroding and were concerned 
that, in their absence, society as a whole would collapse. The Mishna states:

Pray for the safety of the realm, for in absence of fearing it, a man would swallow his fellow man 
alive. 13

Indeed, the above cited Midrash pinned the extinction of the Flood generation to the fact 
that “the earth is filled with robbery,” i.e., that generation was doomed because theft had 
become a norm. The Midrash appears to be stating that in the absence of enforced property 
rights, society will be destroyed.

ii. Laypeople
Notwithstanding the severe opprobrium accorded to theft by the rabbinical establishment, 
ordinary people appeared to view stealing as a relatively minor transgression. 

The Talmud teaches: 

Rabbi Yehuda said in the name of Rav: the majority of people [succumb to transgression] with 
regard to robbery. 14 

11. Jerusalem Talmud, Shabbat 14:4, 77a. The view expressed is evidently that of R. Meir, as implied by the rishonim 
(early commentators) on Ketubot 19, who present a beraita not available to us — according to which R. Meir 
adds theft to the list of offenses to which the “die rather than transgress” rule applies.

12. Shulhan Arukh, Hoshen Mishpat 359:3.
13. Pirkei Avot, 3. 
14. Baba Batra 165a. The full dictum: “R. Yehuda said in the name of Rav: The majority of people [succumb to 

transgression] with regard to robbery, and a minority of people with regard to sexual matters, and everyone 
with regard to malicious speech […] a hint of malicious speech.”
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Furthermore, Hazal recognized that the aversion of laypeople to committing deicentric 
sins was greater than their aversion to committing social sins. This is evident, for example, 
in the ruling in the case of a financial claim where the defendant admits to owing a portion 
of the claim, the Halakha requires the defendant to swear to the veracity of his denial of the 
claim and is then absolved from the disputed portion. And yet, if the person is prepared to 
steal, why would he be believed when taking a religious oath? 

The Talmud’s answer to this question is telling:

We do not say that since a person is suspected in financial matters, he is suspected with regard 
to taking an oath. 15 

In other words, a person who is suspected of stealing property (making false claims or 
denying debt) is not necessarily viewed as someone who is prepared to commit the deicen-
tric transgression of making a false oath, although both involve a sin against G-d. 16 For a 
layperson, committing a deicentric transgression was worse than committing a social 
transgression. The rabbinical employment of an oath to help distinguish between thieves 
and non-thieves suggests that the rabbis recognized that people are more averse to deicen-
tric sins than social ones. 

Thus, there existed a difference between the rabbinical and lay ranking of the egregious-
ness of social versus deicentric sins. Moreover, the above discussion (concerning the oath), 
suggests that this was recognized by Hazal, who saw that “loading” a deicentric sin onto 
social sin may alter behaviour by reducing social sins. Of course, this also has the effect 
that if, nonetheless, a person commits the jointly packaged sins, he will have committed 
both the sin of theft and the sin of swearing a false oath. Thus, adding a deicentric sin to a 
social one may reduce the prevalence of social sins but increase the incidence of deicentric 
ones. This tradeoff is at the centre of our interpretation of Rashbag’s ruling. 17

IV.   The Specifics of Rashbag’s Halakha and Previous Explanations

i. Rashbag’s Halakha and Its Details

Rashbag’s Halakha, the centre of our discussion, is presented in the Babylonian Talmud 18 and 
is an expanded version of the Mishna in Tractate Ma’asser Sheni. 19 The relevant parts of the 
Talmudic discussion state: 

15. Baba Metsi’a 5b. 
16. This rule is the basis for requiring an oath in other types of contested cases involving money. For example, it 

is the basis for an oath (known as shevuat ha’shomrim – the oath of the guards’ ) which is by an unpaid guard 
who claims he was not derelict in his guard duties. See Baba Metsi’a 6a.

17. It may be of interest to note that the asymmetric lay attitude towards social and deicentric sins, which was 
recognized by Hazal approximately 18 centuries ago transcends time, cultures, and religions. Indeed, it is still 
alive and well. For details see Appendix 1. 

18. Baba Kama 69a.
19. Ma’aser Sheni 5:1.
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With regard to a vineyard in its fourth year, they would mark it with clods of earth …and mark a 
grapevine of orlah with potsherds… Rabban Shimon ben Gamliel [Rashbag] said: In what case is 
this said? During the Shemita (sabbatical) year, when it is ownerless, but during all other years 
of the Shemita cycle — let the wicked man stuff himself and die.

Thus, the Mishna rules that a vineyard and other fruit trees in their fourth (reva’i) year are 
(should be) marked with clods of soil around their trunks. Trees not yet having reached their 
fourth year (orlah) are marked with potsherds. This warns those entering the orchard that 
the fruit they see is forbidden. It appears that first part of the Mishna, i.e., the Tana 20 Kama 
(first Tana) states that FF should always be marked. Rashbag, however, disagrees. He asks: 

“When should such marking [of FF] be performed?” And, he answers, “only in the Shemita 
year, when all are allowed to enter the orchard and partake of its fruit i.e., when eating 
the fruit does not constitute theft.” Rashbag rules, however, that in other years there should 
be no marking of FF. Rather – “let the wicked man stuff himself and die.”

ii. The Basic Problem in Rashbag’s Ruling against Marking FF
Rashbag’s ruling against marking fruit in non-Sabbatical years 21 has come down as permanent 
Halakha. The rule is hard to understand, however, because it contradicts another Halakha, 
universal in the Torah, to the effect that one must distance a potential sinner from the sin. 
The Halakhic literature refers to this conundrum as the Havot Yair problem, 22 either because 
he was the first to bring it up or because of the dramatic way he concludes his commentary 
in order to emphasize the gravitas of the question. Havot Yair states: 

In view of our redoubled duty to distance a transgressor from his transgression…it is easy to 
distance the thief from the transgression by marking the fruit, and how was he allowed to stumble 
and [how were we allowed] to cause him to stumble? 23 

And the Havot Yair ends his question dramatically:

And whoever offers me a cure for this ailment of mine [namely this apparent contradiction], 
should be called a master physician.

20. Tana is the singular form of the plural word Tana’im.
21. In Shemita years, the fruit of the land is deemed to have been abandoned and taking it does not typically con-

stitute theft.
22. The author of Havot Yair is Rabbi Yair Chayim Bacharach (1639–1702). He was a German rabbi and major 17th 

century posek (“decisor”) a legal scholar who determines the position of Halakha.
23. Here we base ourselves on the Hebrew wording in Yehuda Levi, “Protest and Distancing a Transgressor from 

His Transgression,” Tehumin 14 (Hebrew) (Zomet Institute, 1994). Above we showed that this assumption on 
the part of Havot Yair is based on several Halakhic sug’yot (debates) in the Talmud. The Halakha, they show, real-
izes that people are more afraid of deicentric prohibitions than they are of the transgression of stealing even 
though stealing is also a religious transgression and, in the Halakhic decisors’ eyes, a very grave one. 
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iii. “Let the Wicked Man Stuff Himself and Die” and the 
Injunction against Marking Forbidden Fruit 

The expression “let the wicked man stuff himself and die,”  24 is unique in the Talmud. It occurs 
only in the context of a thief who wishes to steal fruit that may be deicentrically forbidden 
to him, where the fruit is not marked as such. The rishonim 25 who discuss the expression, 
do so solely within this context, 26 and agree that the “wicked man” is both a thief and one 
who is prepared to eat (or actually eats) FF. 27 

We interpret Rashbags’s ruling as a prohibition 28 on marking FF. This interpretation 
emanates not only from the unique severity of the expression “let the wicked man stuff 
himself and die,” but also from Rashbag’s response to the ruling by the Tana Kama in the 
Mishna that the FF should be marked. 

Rashbag states:

In what circumstances should the FF be marked? In the Shemita year,” implying that in non-Shem-
ita years it should not be marked.

Nonetheless, we acknowledge that there is some ambiguity in whether Rashbag means 
that it is forbidden to mark the FF or that he means that there is no obligation to mark it, 
i.e., an absence of an obligation to mark it. 

The ambiguity is highlighted by the words of Maimonides:

Rashbag says that we do not require (shelo natzrich) people to mark Kerem Revi’i or Orlah which 
people should not eat, except in the year of the Shemita in which case they are ownerless, and 
every man has the same gardens and vineyards. But in non-Shemita years there is no requirement 
to write (mark), because people have no permission to take and eat what is not theirs, and if a 

24. For the source of this expression, see Yosef Ahituv, “Let the Wicked Man Stuff himself and Die,” Tehumin 9 
(Hebrew) (Zomet Institute, 1988).

25. The leading rabbis and decisors from 1000 to 1500 CE, i.e., the period after the Ge’onim and prior the writing 
of the Shulhan Aruch.

26. For example, Rashi “[…] But during all other years of the Shemita cycle—when they come to steal, he should 
let them, and they will eat something that is prohibited, and feed it to the wicked man and let him die” — 
Baba Kama 69a (and other rishonim). 

27. Even though the rishonim are cautious about using this expression as a Halakhic directive, we find subsequent 
and, foremost, contemporaneous authorities who lift it out of its context for the purpose of Halakhic debate 
in matters wholly ungermane to the setting in which the expression appears. For example, is it proper to 
give directions on the Sabbath to drivers in search of an address and send them the right way so that they 
should do less travel on the Sabbath, or should mitigating others’ Sabbath desecration be of no concern? Or 
is it correct to allow Jews to violate the provisions of shevut, a rabbinical proscription, in order to preclude 
de’oraita transgressions by others? Ahituv (note 24 above) specifies these examples and offers others. Ahituv’s 
comment on these examples is worth noting: “It is unquestionably the right and even the obligation of a posek 
[Halakhic decisor] to invoke various Halakhic principles when ruling on Halakhic problems. […] Notably, however, 
this use of the “Let the Wicked Man” principle is far from the original use of the principle in the Mishna and 
the Talmud.”

28. Distancing a person from sin and a non-insistence (as opposed to prohibiting) marking FF still constitute a con-
tradiction, which our approach resolves. 



Hakhmei Lev

117

person does so he is a robber (thief) and we should not take corrective action (e’in lanu la’assot) to 
prevent the robber from an obstacle, because the sin of theft is greater, and these words are correct. 29 

Maimonides’ use of the expression “do not require (shelo natzrich),” suggests that he believes 
that Rashbag’s ruling is that there is no need to mark FF. At the same time his later statement 

“we should not take corrective action (e’in lanu la’assot),” may be taken as an instruction not 
to mark FF, in particular because the sentence ends with “these words are correct.”

Indeed, Rabbi Tzvi Pesach Frank 30 held the view that Rashbag’s ruling is a prohibition. In 
his words:

But [Maimonides’] wording, ‘We should not (ein lanu la’assot) take corrective action[on behalf 
of a ] a thief so that he should not stumble [by eating FF]” plainly means that even if one can put 
[the thief] at a distance by marking, even then, one should not mark. It is a wonder.

Ultimately, however, whether Rashbag’s ruling is to prohibit marking FF, or that there is 
no need to mark FF, the contradiction remains. Why does Rashbag not insist on marking 
FF (in the “not-required” interpretation) or refuse to allow marking FF (in the “prohibited” 
interpretation”) to distance a person from sin?

iv. Attempts to Resolve the Halakhic Contradiction
As is made clear above, it would appear that Rashbag’s ruling, which may lead a person to 
eating FF, directly contradicts the obligation to distance people from sin. Consequently, 
over the generations, there have been various attempts to resolve this problem. Broadly, 
these attempts were based on trying to preserve the rule of distancing people from sin by 
pointing out why not marking FF is an acceptable exception. Few of these attempts are 
completely satisfying. We provide two representative responsa: 31 

a. The responsum of Bet Yitzchak 32 states:

It is definitely forbidden to place a stumbling block 33…but here [when one does not mark fruit] 
it is but an auxiliary measure; furthermore, one [who does not mark] takes no real action to 
cause transgression […].

This responsum is unconvincing. Yes, no stumbling block is actively created, but an indirect 
one certainly applies because the minor act of marking the fruit could save the person from 

29. Maimonides, Commentary on the Mishna, Ma’aser Sheni 5:1.
30. Chief Rabbi of Jerusalem, 1936–1960, in Responsa Har Tzvi, 10:125.
31. Yehuda Levi, “Protest and Distancing a Transgressor from His Transgression, Tehumin 14 (Hebrew) (Zomet 

Institute, 1994). Levi presents many of the responsa and records his objections to them. The examples below 
are taken from his article.

32. Rabbi Yitzchak Yehuda Shmelkis (Galicia, 1827–1904), Bet Yitzchak, Orah Hayyim 29:4.
33. The expression “stumbling block” is a short form of the Halakhic dictum that “a man should not place a stum-

bling block in front of others.” This is typically interpreted as an obligation not to lead a person, who may not 
know better, into sin. 
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sinning. It is far from obvious that one is exempt from the distancing-from-sin edict if they 
allow a stumbling block when it could easily be avoided. 

b. The responsum of R. Shlomo Eiger 34 states:

Either way, he commits the transgression of theft […] and it is not our duty to steer him away 
from a different, additional transgression.

This responsum is also hard to accept. Why should the commitment of one sin by a person 
absolve us from distancing the offender from another sin? After all, the transgressor is still 
defined as one toward whom other Jews are responsible. 

Additional responsa that attempt to clear up the contradiction raise similar arguments, 
all of which, however, are, in our opinion, unpersuasive.

Against this background, Rabbi Frank’s explanation of the Halakha in question stands 
out for its originality: Rabbi Frank notes that if the FF were marked, passersby would turn 
to unmarked fruit and thereby violate the rule against theft, whereas if the fruit is not 
marked, they would transgress by eating FF but may avoid theft, the more serious offense. 

The avoidance of theft suggested by Rabbi Frank is technical: Rabbi Frank’s reasons that 
FF do not fully belong to the owner. Thus, appropriating it without its owner’s permission, 
although forbidden, is not defined as theft. 35 

Specifically, Rabbi Frank states:

For theft is a more grave transgression than others and the corrective measure, marking [the 
fruit], is its own drawback because it distances [the thief] from the less-serious offense—eating 
reva’i and orlah [fruit], to which the lo tigzol [“do not steal”] proscription does not apply [based 
on the non-ownership of FF]—and pushes him to [commit] the more serious offense of theft. 
Thus, to Rashbag’s thinking, marking [FF] should not be done in other [non-Shemita] years. 36

Although the argument that no “theft” of FF takes place is controversial, Rabbi Frank alerts 
us to two important insights. First, by saying that marking FF would distance passersby 
from it and direct them to non-prohibited fruit, he implies that people take stealing fruit 
more lightly than they do eating FF. Invoked here is the perception that we already discussed 
above concerning the relative gravitas that people attribute to deicentric sins as opposed 
to social sins. The second insight is the suggestion that the duty to distance a transgressor 
from transgressions includes, under certain circumstances, diverting him from a major 
transgression to a minor one. Our approach is based on these two insights. However, in 
our approach the taking of FF may be viewed as theft. And, we avoid additional implicit 
and explicit assumptions made by Rabbi Frank which, in our opinion, are unsupported.

34. Son of R. Akiva Eiger, Poland (1787–1852), commentary Maharasha 10:151 on Siftei Kohen, subparagraph 6.
35. Fourth-year fruit (neta’ reva’i) is reserved for consumption in Jerusalem. It is defined as qodashim qalim (a “minor 

offering”) or, depending on the context, as mammon gavo’a, G-d’s property. The first three annual crops of a 
fruit tree are orlah and are forbidden for consumption and any other benefit.

36. Responsa Har Tzvi, 10:125.
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V.   The Trade-off Explanation: Dissuasion of Theft 
via Fear of Deicentric Transgressions

The approach that we use to justify the non-marking of FF is simple and, in our view, is 
intuitively appealing. 

Assume that FF —neta revi’i and orlah—in an orchard are not marked, and that it is common 
knowledge that such fruit are not marked. A potential thief therefore knows that the fruit 
on any one tree may be forbidden. If people are strongly averse to eating FF, the possibility 
that they might do so may deter them from taking it. In other words, the risk of commit-
ting a deicentric sin, which they regard with gravitas, may stop them from committing the 
sin of stealing the fruit, a transgression they view as mild, as per our above discussion of 
laymen’s perception of theft as compared with deicentric transgressions.

Now, in contrast, assume that it is compulsory to mark FF as per the Tana Kama. Potential 
thieves are able to avoid committing the deicentric sin by stealing from unmarked trees. 
Having removed the uncertainty as to which tree’s fruit are forbidden, they are more likely 
to engage in theft, which they view as a minor offence but is in general viewed as a severe 
offence by Hazal. Marking forbidden trees is likely to increase the incidence of theft.

Not marking FF is likely to deter theft and simultaneously increase the consumption of 
FF. This is the essence of the tradeoff between marking or not marking FF. The differing 
opinions of Rashbag and Tana Kama can therefore be analyzed within this framework. 

To complete our explanation, we specify its underlying assumptions. The first two are 
derived from the various strands of Talmudic debate discussed above. The third is an exten-
sion of the first two assumptions to the case when laypeople face uncertainty, in the form 
of given probabilities, regarding the religious status of the fruit.

The assumptions are: 

1. In general, everything else being equal, Hazal, and first and foremost Rashbag, view theft 
as a more serious transgression than the transgression of eating orlah and neta reva’i. 

2. In this context, laypersons’ ranking of transgressions is the opposite to Hazal’s ranking. 
Everything else being equal, laypersons view deicentric sins, and in this case specifically 
the eating orlah and neta reva’i, as a more severe transgression than theft. In operational 
terms, this means that they are more likely to be deterred by the transgression of eating 
FF than by the transgression of theft.

3. This difference between Hazal and laypeople’s ranking deicentric transgressions and theft 
persists, at least to some extent, in when there exists uncertainty (FF or not FF) about 
the ritual status of a particular piece of fruit. 

Based on these assumptions, it is apparent that refraining from marking the fruit results 
in fewer thieves. 

Consider two regimes:
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FF are marked:

Assume that of the many passersby of a particular orchard, 100 are willing to steal and 
eat one piece of fruit. Then, if FF is marked, all pickers will switch to un-marked fruit. 37 The 
number of thieves will be 100 38 and the number of persons eating forbidden fruit will be zero. 39 

FF are not marked:

Assume a given proportion, say 60% of the fruit in an orchard are FF, and that this is common 
knowledge. A passerby realizes that there is a 60 percent probability that the fruit he steals 
will be forbidden. Then, based on the above three assumptions, some of the 100 persons 
who are willing to steal non-FF fruit, will now be deterred from picking the fruit. Assume, 
for example, that the number of thieves will decline from 100 to 80 because of the deicen-
tric deterrence of possibly eating FF in this orchard. Of these 80, the number who will (on 
average) be consuming FF is 48, because each of the 80 thieves will consume an FF with a 
probability of 60% and 60% of 80 is 48. 

Overall, switching from a marking regime to a non-marking regime reduces the number 
of thieves but increases the number of consumers of forbidden food. As mentioned above, 
this is a tradeoff: fewer thieves at the cost of generating (more) consumers of forbidden fruit. 

In essence, therefore, Rashbag’s disagreement with the Tana Kama can be framed as a 
disagreement about perceptions or facts. 

a. Rashbag may view theft as a greater sin than does the Tana Kama. In the above example 
not marking FF has increased the number of FF consumers to 48 and reduced the 
number of thieves by 20. This implies that it costs 2.4 more FF eaters for a reduction of 
one in the number of thieves. Rashbag may view this as an acceptable tradeoff, because 
of the importance he attaches to reducing theft. The Tana Kama, however, may view this 
tradeoff as unacceptable. While he may agree that theft is a severe transgression, he 
may not think it is 2.4 times as egregious as eating FF. 

b. An alternative interpretation of Rashbag’s argument with the Tana Kama may focus on 
disagreement about the deterrent power of deicentric transgressions. 

For example, the Tana Kama may think that if 60% of the fruit are FF, the number of 
thieves will decline only by 10, i.e., from 100 to 90. If that is his view, he calculates that not 
marking FF reduces the number of thieves by 10 but increases the number of FF eaters to 
an average of 54. 40 This implies that, in his view, not marking FF costs 5.4 more FF eaters 
per reduction of the number of thieves by one. 

37. We assume that, given a costless choice, people would rather eat non-FF than FF. In other words, we assuming 
that people do not consume FF le’hachis (to be contrarian).

38. Note that the numerical examples are just that – examples. They are not meant to reflect any reality. 
39. We assume that the absolute number of both forbidden and permitted fruit in the orchard is large. 
40. If non-marking FF reduces the number of thieves by 10, there are 90 thieves left. Since each has a 60% prob-

ability of eating FF, on average 60% of the 90 thieves, i.e., 54 people, will eat FF. 
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In contrast, Rashbag may be of the view that the deicentric transgression has greater 
deterrence power, and that the number of thieves goes down by 20, as in a. above. Rashbag’s 
estimate of the cost of reducing the number of thieves by one is, therefore 2.4.

Indeed, in this example, Rashbag and the Tana Kama may agree that no marking should be 
the rule, if the cost of reducing the number of thieves by one is 3 or less. But if they perceive 
the costs differently as above, Rashbag will rule for not marking the orchard, and the Tana 
Kama will rule for marking it. 

VI. Summary and Conclusions
This article considers the Halakhic rule laid down by Rashbag: that FF for consumption should 
not be marked in the orchard in order to warn those who might be tempted to steal fruit. 
Indeed, Rashbag is shrill about this – “let the wicked man stuff himself and die.”

We believe that we have provided a plausible explanation for this ruling, in which Rash-
bag’s ruling does not contradict the general mitzva of distancing a person from sin. Rather, 
Rashbag’s ruling represents an attempt to follow this mitzva, by distancing a person from 
a greater sin.

And, finally, a word about the aggressive tone in which Rashbag expresses his opinion. 
In our view, it comes from a sense of anger and frustration. The people who steal from an 
unmarked orchard are beyond the pale. Neither deicentric nor social transgressions deter 
them. They are the wicked.

41. Amy Adamczyk, Joshua.D. Freilich, and Chunrye Kim. 2017 “Religion and Crime: The Way Forward.” Sociology 
of Religion 78: 192–232.

42. Baier, Colin J., and Bradley R.E. Wright. 2001. “If you love me, keep my commandments”: A meta-analysis of 
the effect of religion on crime. Journal of Research in Crime and Delinquency 38: 3–21.

43. BR Johnson, DB Larson, S De Li, SJ Jang, 2000, Church attendance and religious salience among disadvantaged 
youth. Justice Quarterly 17: 377–91.

A more technical version of this paper was published in 
Ma’ayan, Volume 236, Tevet, 5781 (2021) (Hebrew).

Appendix

Non-Jewish Lay Attitudes Toward Social and Deicentric Sins
As mentioned in the main text, the difference between lay attitudes towards social sins 
and deicentric sins, which was recognized by Hazal approximately (at least) 18 centuries 
ago, is both currently prevalent, and far from restricted to Judaism. 

Indeed, over 40 years of empirical research summarizing the relationship between religion 
and crime, indicate that religion somewhat reduces criminal behavior (Adamczyk et al. 2017; 41 

Baier and Wright 2001; 42 Johnson et al. 2000). 43 However, to the extent that religious piety 
i.e., deicentric transgressions – does deter crime, it appears to have a differential impact 
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on the different types of crimes. Religion appears to have little effect on abuses of property 
rights such as theft, though (religion) does have a deterrent effect on more violent crimes. 

For example, a 1991 study by Pettersson 44 found that:

The analysis of the…data showed that the moral values among the churched differed significantly 
from those of the unchurched in that the former held a more negative view …[of] certain violent 
acts or “crimes” …As for attitudes toward “property crimes” (e.g., social dishonesty, “petty 
fiddling,” etc.), were no differences between the churched and the unchurched. …This pattern was 
particularly pronounced after controls for age, education, and place of living were introduced.

Other scholars go further and find no (negative) correlation at all between religion and 
crime. A 2016 article in Psychology Today states:

men and women who engage in a lifetime of criminal behavior profess to be devout adherents 
to a religion. They may attend a church, mosque, or synagogue, read religious writings, quote 
Scripture, take classes, and observe holidays. Some send their children to schools that are reli-
giously affiliated.” 45 

There were similar findings in the 1969 pathbreaking study by Hirschi and Stark 46 who 
pioneered empirical scholarship into the relationship between religion and crime. This study 
found no difference, in terms of propensities for engaging in criminal behavior, between 
frequent church attendees and those who did not attend church frequently. Furthermore, 
Hirschi and Stark (1969) found no difference between propensities to engage in criminal 
behavior between students who believed in the Devil and life after death and those who 
did not believe in an afterlife or supernatural world. 

In view of this, it is clear that involving G-d in social sins has a relatively weak deterrent 
effect. Packaging such sins with deicentric sins, is likely to be significantly more effective. 
This appears to be part of human nature.

44. Thorleif Pettersson, Religion and Criminality: Structural Relationships between Church Involvement and 
Crime Rates in Contemporary Sweden, Journal for the Scientific Study of Religion, Vol. 30, No. 3 (Sep., 1991), 
pp. 279–291.

45. The Criminal as a “Religious” Person, Prayer at ten, robbery at noon, Posted Apr 18, 2016, Psychology Today.
46. Hirschi, Travis, and Rodney Stark. 1969. Hellfire and delinquency. Social Problems 17: 202–13.
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