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Publisher’s Foreword
)ג: (שמות כח...אתיו רו ַּח ָח ְכ ָמה
ִ וְ ַא ָּתה ְּת ַד ֵ ּבר ֶאל ָ ּכל ַח ְכ ֵמי ֵלב ֲא ֶׁשר ִמ ֵ ּל
Speak to all those wise of heart, whom I have filled with a spirt of wisdom… (Ex. 28:3)
This refers to those whose hearts are devoid of the follies of this world and are instead filled with
matters of wisdom. (Midrash Psikta Zutrata)
This includes both men and women. (Midrash HaGadol)
The above verse appears in the context of manufacturing the Priestly garments for the
Mishkan. Hashem commanded that only people who are “Hakhmei Lev” should engage in
the making of these garments. Some commentaries ask why this should be; shouldn’t the
pasuk have stated that they should be expert artisans, skilled with their hands in the art
of weaving and sewing, instead of “wise of heart?”
The Ramban suggests that “wise of heart” means that not only must they know how
to physically manufacture the clothing; they must also have the proper “kavanah” in the
clothing’s manufacture. That is, they need to understand how each vestment of the Kohen
corresponds to some spiritual benefit for the Jewish people.
Rav SR Hirsch adds: The reason why this term is used specifically for the Priestly garments
even more than for the manufacture of the Mishkan itself is because the exact specifications of the Mishkan’s construction were explicated in great detail to Moshe, and thus
there was little room for error. By contrast, less detail was provided in how the Priestly
garments should look and feel. As such, those manufacturing the clothing would need to
be filled with greater wise intuition in order to arrive at consensus and create what would
be pleasing to Hashem.
Finally, the Netziv suggests that a “hakham lev” is different from a “hakham.” A “hakham”
is simply a wise person. But to be wise in your heart means that your wisdom is tempered
with Yirat Shamayim, a reverence for Hashem and His Torah.
I’ve noted over the years that so many of our members are filled with “hokhmat lev.”
They see the world through a spiritual lens, they are able to intuit with sensibility and
wisdom the ratzon Hashem, and they have a special Yirat Shamayim. Instead of only the
rabbis speaking, why not have a journal containing the Torah of our unique BAYT kehillah
members to elucidate and inspire? Especially now, as we strive to reconstitute our kehillah
after a pandemic, let’s take pride in the talented voices within our own ranks and appreciate
the wisdom of our neighbours and friends with whom we live and pray.
Thank you to our hard-working and talented editors: Rabbi Ken Stollon, Dr. Gerard Klein,
and our new assistant rabbi, Rabbi Shmuel Lesher. They have worked with loving dedication
to bring this journal to fruition. Thank you to Daniel Safran for his excellent typography.
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Thank you to all our authors. Our hope is that you, dear reader, will be provoked and
inspired by this journal’s contents, and that perhaps your Torah will appear in these pages
in a future edition of Hakhmei Lev.
Wishing you a happy and healthy New Year, and may 5782 bring new abundant blessings
that will help us keep the challenges of this past year in our past.
Rabbi N. Daniel Korobkin
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Editors’ Foreword
In Rosh Hashana (29a), Ahava breh D’Rabi Zeira states that even if one has already
recited a blessing for himself and has consequently fulfilled his own obligation, he or
she can still recite a blessing for others and thereby discharge their obligation. The great
medieval commentator, Rabbi Nissim ben Reuven, known as the Ran, comments that this
ruling is based on the principle of “Kol Yisrael areivim zeh lazeh – all Jews are responsible for
one another.” If another fellow Jew did not fulfill his obligation, it is as if you did not fulfill
your obligation and therefore you can recite another blessing.
Aside from being able to motzi another Jew with your brakhah, what are the ramifications of being “responsible” for one’s fellow Jew? How does it play out, in practical terms,
in society, in our community? Obviously, it’s not only that we must all understand and
accept that we are “all in the same boat,” that we must endeavour to live together in the
same community, respecting and tolerating each others’ differences. That’s the minimum.
Over and above this, our Torah is replete with laws and injunctions – caring for the widow
and orphan, helping our neighbour with a heavy load, visiting the sick, comforting the
mourner, as well as a host of agricultural laws – leket, peah, shichachah, ma’aser, shmittah,
bikkurim – which act to sensitize us to the marginalized members of our community and to
those in need. But there is an even higher level of “responsibility,” as we learn in Masechet
Rosh Hashanah. This is the level of brakhah. Not only must we tolerate our neighbours, but
we must care for them and care about them, and not only must we care for them, but we
must endeavour to raise the level of brakhah in their lives. We are responsible for ensuring
that our neighbours are blessed. We are responsible not only for their physical well-being,
but for their spiritual well-being!
And so, we bring you our Torah journal, Hakhmei Lev, a compilation of articles written by
our fellow shul members. As you will soon see, this journal is a powerful mirror, reflecting
the diversity of opinions, ideas and hashkafas that make up our community. Mah tovu! How
proud we can be that our shul is so diverse, so multi-layered… so interesting! This is a congregation of many stripes, many colours… but the common denominator is a passion for our
Torah and our Torah lifestyle. It is said that there are shivim panim – seventy faces – to the
Torah, reflecting the numerous ways that our beloved Torah can be interpreted and understood. It is the Torah, then, that acts as the unifying force within our community, bringing
together the diverse strands into a beautiful, holistic quilt, the flag of our disposition, the
symbol of our connectedness and our interconnectedness.
Here, in your hands, is a treasure chest of hakhmah – wisdom – wisdom from the heart! It
is our hope and desire that this wisdom raises the level of brakhah in your life, particularly
as we stand at the cusp of a new year. This year, we hope and pray for a renewed post-COVID
world, so that we may once again, together, celebrate simchas and, together, continue to
15
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grow in our love and study of Torah. And in this merit, may Hashem find it in His heart to
grant us all a year of happiness, health and success in all our endeavours, both material
and spiritual.
As the Nobel Prize laureate Rabindranath Tagore expressed it in his great work Gitanjali:
Let all my songs gather together their diverse strains into a single current and flow to a sea of silence
in one salutation to Thee.

The Editors
A Note To The Reader
The views expressed in this journal are those of the contributors alone. They do not
necessarily represent the views of the Editors or the rabbinic leadership of the BAYT.

16

Yamim Noraim

Hakhmei Lev

The Drama of Tashlich
rabbi mordechai torczyner

Many of our yamim tovim incorporate reenactment; witness the biblical Pesach seder
and the rabbinic Chanukah menorah lighting, as well as the minhag of holding a simchat
beit hashoevah celebration on Succot. Some of these rituals call forth feelings of gratitude
for miracles past; the succah is an example of this genre. Other replications of the past, like
the Pesach seder, are principally educational. And sometimes we collectively re-live seminal
events from our national memory as a means of tefillah. This last idea may explain both
the location and the script of Tashlich, and understanding it may deepen and enrich our
Tashlich experience.

The Components of the Tashlich Drama
The origins of Tashlich are unclear, possibly traceable to early medieval references to praying near water. By the end of the thirteenth century, though, Tashlich was an established
practice in Ashkenazi lands. As the Maharil1 explained, Jews would “walk to seas and rivers
on Rosh Hashanah, after the meal, to cast all of our sins into the depths of the sea.2”
Other early sources included recitation of pesukim from the close of the book of Michah:

יח–כ:מיכה ז
מי קל כמוך נושא עון ועובר על פשע לשארית נחלתו לא החזיק לעד אפו כי חפץ חסד הוא
ישוב ינחמנו יכבוש עונותנו ותשליך במצלות ים כל חטאותם תתן אמת ליעקב חסד לאברהם
.אשר נשבעת לאבתנו מימי קדם

1. Minhagim Rosh Hashanah 9.
2. The Maharil frowned upon the halachically controversial custom of bringing fish food; to him, the essential
custom was simply to stand at a body of water, and throwing bread involved potential desecration of Yom Tov.
His concern is likely rooted in Mishnah Beitzah 3:1, prohibiting feeding fish on Yom Tov. For varying explanations of the prohibition, see Rashi and Tosafot to Beitzah 23b, as well Rashi to Shabbat 106b ואין. For a lenient
argument, see Maharam Lublin on Beitzah 23b.

MORDECHAI TORCZYNER is the Rosh Beit Midrash (dean) of Beit Midrash Zichron Dov, a kollel and community resource which unites Jews of all affiliations and all levels of background knowledge in Torah study. Nearly
3000 of Rabbi Torczyner’s classes and articles are archived on www.yutorah.org. The Torczyners have been
BAYT members since arriving in Canada in 2009.
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Michah 7:18–20

Who is a G-d like You, Who pardons iniquity and overlooks transgression for the remnant of His
heritage? He does not maintain His wrath forever, for He desires kindness. He will once again
show us mercy, He will suppress our iniquities. You will cast all their sins into the depths of the
sea. Grant truth to Jacob, kindness to Abraham, as You swore to our forefathers in days of old.3
This combination of a riverside venue and Michah’s concluding message may be viewed
as a unique tefillah for G-d’s mercy. We offer this tefillah not so much in formal prayer as
in drama, a performance highlighting three major components of our national search for
forgiveness: the merit of our ancestors, the thirteen attributes of Divine mercy, and the
Divine promise of future redemption.

The Merit of our Ancestors
The first component is zechut avot, the merit of our ancestors. Since the day G-d pledged
the land of Canaan to Yitzchak because of “the oath that I swore to your father Avraham,4”
Jews have known that the righteousness of our ancestors would pay dividends for their
descendants. The sages assert5 that even Moshe Rabbeinu’s post-Eigel prayers were not
accepted until he invoked the merit of Avraham, Yitzchak and Yaakov. Today we cite our
ancestors’ greatness in the thrice-daily amidah, and emphasize it in the musaf amidah of
Rosh Hashanah.
Tashlich, too, emphasizes that ancestral merit, reenacting Avraham’s walk to the akeidah.

מהרי״ל מנהגים ראש השנה ט
 ואמר הושיעה ה׳ כי באו מים עד נפש והוא,זכר לעקדה שעבר אברהם אבינו בנהר עד צוארו
.השטן שנעשה כמו נהר לעכב אותו מן העקדה
Maharil Minhagim Rosh Hashanah 9

This is a memorial for the akeidah in which Avraham Avinu passed through a river until his neck,
and he said, ‘Save me, G-d, for the water has come to my life!’ This was the Satan, who became
like a river in order to keep him from the akeidah.
We walk to the river on Rosh Hashanah to remind G-d of that historic willingness of the
Jew to sacrifice his life at Divine command. However, we do not simply mention the akeidah
and its river; we reenact it, demonstrating our personal commitment to following in our
ancestors’ footsteps. We claim their legacy of martyrdom as our own, and so enhance the
appeal of our tefillah.

3. Radak and Rashi understand that Yitzchak is included in “to our forefathers,” but Ibn Ezra says Yitzchak is
excluded because he was the father of Edom. Ibn Ezra says that Avraham would have been excluded because
of Yishmael, but for the fact that the covenant began with him.
4. Bereishit 26:3.
5. Shabbat 30a.
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This enhancement is necessary because we cannot make infinite claims on the basis
of our predecessors’ deeds; the sages asserted that the merit of our ancestors has ended.6
Therefore, at Tashlich we do not seek aid in the merit of what our ancestors did. Rather,
we seek aid in the merit of our own readiness to continue their legacy. We do not merely
mention Avraham – we are Avraham.7
This is one part of the Tashlich tefillah: G-d, please forgive us in the merit of our readiness
to give our lives for Your commands, as Avraham was ready to give his own life long ago.

Thirteen Attributes of Divine Mercy
Having established our merit as a new generation of Avrahams, we then adopt the petitionary words of the prophet Michah as our own, to pray for forgiveness. Our choice of Michah’s
words for Tashlich is unusual, and this selection offers a further example of reenactment.
Our choice of Michah’s prayer is surprising because G-d provided us with the definitive
prayer for forgiveness, the list of thirteen attributes of Divine mercy, in a dialogue with
Moshe after the Golden Calf:

ו–ז:שמות לד
.ה׳ ה׳ קל רחום וחנון ארך אפים ורב חסד ואמת נצר חסד לאלפים נושא עון ופשע וחטאה ונקה
Shemot 34:6–7
HaShem, HaShem, powerful G-d, merciful and gracious, slow to anger, great in kindness and truth,
who guards kindness for thousands of generations, who forgives sin, rebellion and transgression,
and who cleanses.
Per the sages, this was meant to be a timeless prayer:

:ראש השנה יז
מלמד שנתעטף הקדוש ברוך הוא כשליח צבור והראה לו למשה סדר תפלה אמר לו כל זמן
.שישראל חוטאין יעשו לפני כסדר הזה ואני מוחל להם
Rosh Hashanah 17b
G-d cloaked Himself like a shliach tzibbur and demonstrated the order of prayer for Moshe. He
said: Whenever Israel sins, let them practice thus before Me, and I will forgive them.
Indeed, all through the selichot preparation for Rosh Hashanah we employ G-d’s words
to Moshe, and on Yom Kippur we repeat that original text many times over.

6. Shabbat 55a.
7. Rav Yosef Dov Soloveitchik, in annual shiurim delivered on Tisha b’Av, offered another hope. Rav Soloveitchik
contended that even though the merit of our ancestors has reached the limit of its influence, brit avot, the
contract between G-d and our ancestors, endures eternally.
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Why, then, do we employ Michah’s words rather than G-d’s text, at tashlich? The Zohar8
does identify Michah’s pesukim as another version of those thirteen attributes of Divine
mercy,9 but why quote a later prophet instead of the Divine original?
The answer may lie in our motif of reenactment, of re-living the actions of our ancestors
in order to enhance our tefillah.
G-d, not the sinner, narrates the original list of attributes. Further, the petitioner addressed
by G-d was Moshe, not a sinner but a spiritual broker seeking forgiveness on behalf of his
client, the Jewish people. Moshe was not even present when the nation built the Calf. G-d
even wished to save the innocent Moshe and destroy those who had sinned. We are not Moshe.
Michah, on the other hand, presented his version of the thirteen attributes of Divine
mercy as a part of the sinful nation despite his personal innocence, speaking in the first
person for much of the chapter in which those words appear:
“Woe is me, for I am like the last pickings of the summer fruit,” Michah begins the chapter, declaring his personal pain. “As for me, I put my hope in G-d and await the G-d of my
salvation; my G-d will hear me,” he continues, expressing his trust in G-d. “Do not rejoice
over me, my enemy, for though I fell, I will rise! Though I sit in the darkness, G-d is a light
unto me,” Michah cries, putting his faith in G-d despite his guilt. And, “I shall bear the fury
of G-d for I have sinned unto Him,” Michah acknowledges, performing tzidduk hadin: The
sin is mine, I am guilty, I have trespassed.
Michah’s concluding declaration of the thirteen attributes of Divine mercy is that of a
personal penitent, and so this is an ideal selection for our reenactment. We are Michah, and
we reenact his petition to earn forgiveness.

History of Divine Forgiveness
Finally, after playing the role of Avraham to demonstrate our merit, and after emulating
Michah to plead for forgiveness, we take on a third role, that of Nechemiah, to daven for
future redemption.
Rav Reuven Margoliyot pointed out that our waterside Tashlich evokes the image of
Nechemiah addressing the Jews who returned for the second Beit haMikdash, by the shaar
hamayim, the Water Gate on the Temple Mount. On Rosh Hashanah, Ezra held a public reading of the Torah, and the nation, reminded of their flaws, acknowledged their shortcomings
and wept. Nechemiah then told the nation not to weep, and he declared by the Water Gate:

י:נחמיה ח
ְלכ ּו ִא ְכל ּו ַמ ְׁש ַמ ִנּים ו ְּׁשת ּו ַמ ְמ ַת ִ ּקים וְ ִׁש ְלח ּו ָמנוֹ ת ְל ֵאין נָ כוֹ ן לוֹ ִ ּכי ָקדוֹ ׁש ַה ּיוֹ ם ַל ֲאדֹנֵ ינ ּו וְ ַאל ֵּת ָע ֵצב ּו
.ִ ּכי ֶח ְדוַ ת ה׳ ִהיא ָמ ֻעזְ ֶּכם

8. Zohar to Parshat Naso.
9. And see Rav Moshe Cordovero’s expansion upon the connection between these pesukim and the thirteen
attributes of Divine Mercy, in Tomer Devorah.
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Nechemiah 8:10

Go eat rich foods and drink sweet drinks, and send portions to those who have none prepared, for
today is sacred to our Master. Do not be sad; the joy of G-d is your strength.
This pasuk is generally cited to support our practice of feasting, rather than fasting, on
Rosh Hashanah. There is more to this image at Tashlich, though, for Nechemiah specifically
chose to gather the nation at the Water Gate for this moment.
Rabbi Eliezer ben Yaakov10 explained that this gate was known as the Water Gate because,
“There the water trickles, and it will exit from beneath the threshold of the House.” Rabbi
Eliezer ben Yaakov was referring to Zechariah’s prophecy11 of a messianic day, in which a
great flow of water would emerge from the beit hamikdash. This spot, then, is associated
with more than forgiveness; it is associated with future redemption.
At Tashlich, we place ourselves in Nechemiah’s shoes, standing by a river just as that
ancient leader stood by the Water Gate, site of future miracles. There, we declare our hope
for the ultimate forgiveness and redemption.

One More Reenactment: Yishmael
These then, are our three Tashlich models: Avraham’s willingness to serve, Michah’s appeal
for Divine mercy, and Nechemiah’s prophecy of redemption. But there is a fourth model:
Yishmael.
Yishmael was an adolescent when he was cast out of his home for his behavior toward his
half-brother, Yitzchak. Yishmael and his mother, Hagar, wandered in the desert, and eventually collapsed with thirst. Yishmael cried out to G-d, and G-d responded by saving his life. 12
As Rabbi Yitzchak explained,13 by this time Yishmael was already guilty of heinous sins
against Yitzchak, and he – as well as his descendants – would yet incur guilt for far more.
Nonetheless, G-d chose to view Yishmael “as he was,”14 there and then. Yishmael was fully
righteous at the moment of his prayer, and so G-d rescued him.
Even as we stand by a river at Tashlich and declare our hope that G-d will cast our sins
into the sea, G-d is well aware of what we have done, and of what we are likely to do again.
Nonetheless, like Yishmael, we create a space of righteousness in the moment, and daven
that this will be enough.
May our evocation of Avraham, Michah and Nechemiah, in a moment seized, Yishmael-style,
this Rosh Hashanah, earn us an inscription for a shana tova.
This article initially appeared in the “Yeshiva University
Torah-To-Go” for Rosh Hashanah 5770.
10.
11.
12.
13.
14.

Shekalim 6:3.
Zechariah 14:8.
Bereishit 21.
Rosh Hashanah 16b, amplified in Bereishit Rabbah 53.
Bereishit 21:17.
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Hear the Voice and Answer the Call!
molly morris

One of the hallmarks of Rosh Hashanah is hearing the shofar. Certainly, for children it
is a highlight. But for adults as well, the sound of the shofar stirs us. Hearing shofar is a
singularly Jewish experience that resonates with our Jewish identity.
The shofar has been used to herald new beginnings and national turning points throughout our history, beginning with its importance in the Akeidat Yitzchak story, when a ram’s
horn stood in for the most significant offering described in Tanach. At Har Sinai, the preternaturally loud shofar blast marked the beginning of our nationhood when we received the
10 commandments. Throughout Tanach it was used to announce the new moon and the
jubilee year, to signify the start of battle, celebrate military victory and to anoint kings.
In the context of repentance, the shofar as the voice of Hashem is reiterated in a pivotal
moment in Sefer Yoel Perek 2, when Hashem is calling for the nation’s repentance. Here,
the words “Blow the shofar in Zion” (Ibid, 2:1 and 2:15), bookend the words “Hashem gave
His voice (kolo) to His army (Ibid, 2:11).”
In modern times the shofar was blown when we reclaimed the Kotel in the Six Day War
of 1967, greeted the returning Entebbe hostages in 1976 and marks the installation of new
Israeli presidents. We continue to leverage the power of the shofar to stir us to repentance
on Rosh Hashanah and Yom Kippur as we pray for inscription in the book of life.
What makes the shofar so significant to Jews? Why is it so emotionally provocative that
merely hearing it can lead us to repentance? As a musical instrument it does not have the
harmonious sounds of a violin concerto. There are no lyrics that emanate from a shofar
like beautiful poetry. And yet, while a passer-by might hear a cacophonous noise coming
from a synagogue, as Jews that singular sound of a shofar blast makes us stand still and
silent, speaks to our inner core and deepens our prayer.
In the Talmud (Rosh Hashanah 16a) Rabbi Abbahu alludes to the shofar as representative
of a conversation between Abraham and G-d. He asks, “Why do we blow a ram’s horn?,”
and answers that it is because Hashem said, “Sound before me a ram’s horn so that I will
remember, on your behalf, the binding of Yitzchak the son of Avraham, and to account it
MOLLY MORRIS developed a special interest in biblical leadership while undertaking a Masters degree in
Leadership and Community Engagement in 2018, She is a regular contributing author to the 929 English
program and an active member of the BAYT. You can read more of Molly’s writing at mollymorris.ca.
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to you as if you had bound yourselves for Me.” Surely, we do not need to remind Hashem
of what he did for Avraham, but how extraordinary it is that Hashem wants us to continue
that conversation.
The notion of shofar as the voice of Hashem in conversation with b’nei Yisrael is reiterated at Har Sinai when “the voice of the shofar sounded louder and louder, Moshe spoke,
and Hashem answered him by a voice (Shemot 19:19).” The word for “voice” used in this
passage is “kol,” and it is used again In Exodus 20:15 with the description that all the people
heard “kol hashofar – the voice of the shofar” and asked Moshe, “You speak to us, but let not
Hashem speak to us,” because the sound of His voice was overwhelming. And finally, in
Exodus 20:19, Hashem says to Moses, “I spoke to you from the heavens.”
In the blessing over the shofar, we are not commanded to blow it, but to hear the voice
– lishmo’a kol, to internalize it, and let it resonate in our souls. Perhaps the reason that the
shofar stirs us is embedded in our collective memory of conversations between Hashem
and the Jewish people. In the first conversation at Har haMoriah, Hashem made a covenant
with Avraham, and at Har Sinai the conversation heralded our nationhood.
Our conversation with Hashem is meant to continue but talk alone is not sufficient. Within
hours of re-experiencing the power of the shofar we begin to translate our conversation with
G-d into action as we symbolically cast away our sins through tashlich. Like the shofar, the
custom of tashlich on Rosh Hashanah afternoon also hearkens back to the Akeidat Yitzchak,
based on a Midrash that recalls Satan’s bid to sabotage Avraham and Yitzchak’s endeavour
to serve G-d by placing a river in their path. Undeterred, Avraham and Yitzchak entered the
water up to their necks and then cried out to Hashem to save them and support their efforts.
In addition to the connection with the Akeidah, the tashlich prayer includes a passage
from Tehillim 33 in which Dovid haMelech advocates for a “shir chadash – a new song”. A
little further on, in Tehillim 40:4, Dovid haMelech expands on the idea of a shir chadash
with the words, “He put a new song into my mouth, a hymn to Hashem. May many see it
and stand in awe, and trust in the Lord.” And again, in Tehillim 96:1, “Sing to the Lord a new
song, sing to the Lord all the earth” on which Rashi comments that any reference to a new
song is talking about the future, when Hashem comes to judge the world.1 The language of
shir chadash is not unique to Tehillim. In Sefer Yishayahu, the prophet speaks of the many
miracles performed by Hashem and follows with a promise of an age of new miracles and
the directive to “Sing to Hashem a new song.” (Yishayahu 42:10).
The Radak teaches that we “must continue to compose new songs of praise at all times.” 2
Many of our sages comment that shir chadash calls on us to realize that new miracles are
taking place all the time. It’s not enough to just remember the miracles that have occurred
in our personal or national past, we need to recognize the ongoing miracles in the world.
We need to anticipate the miracles yet to come and compose songs of praise for those as
well. Rabbi Levi Yitzchak of Berditchev explained in the 18th century, “At each stage of our
1. Sefaria.org. n.d. Rashi on Psalms 96:1. [online] Available at: www.sefaria.org/Rashi_on_Psalms.96.1.
2. Scherman, N. and Zlotowitz, M., 2017. The Writings: Psalms. ArtScroll Mesorah Publications Ltd., p.127.
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religious development, as our sense of Hashem’s wonder deepens, we sing differently to
Him – we sing a new song.”3
Rosh Hashanah marks a new month in a new year on the date that Hashem created
humankind. At that moment of creation, we were as close to the image of G-d as we would
ever be, and Rosh Hashanah affords an opportunity for a reset to that condition. As we
approach these Yomim Noraim we do not need to keep making the same mistakes. We do
not need to hold on to the same set of regrets and make the same promises to ourselves and
to Hashem year after year. We do not have to keep singing the same old song. We can hear
the voice of Hashem and reignite the conversation. We can answer His call to repentance
with a new song, in anticipation of our rebirth and of the miracles to come.

3. Tow, N., 2021. Singing the Song of the Sea… again – Washington Jewish Week. [online] Washington Jewish Week.
Available at: www.washingtonjewishweek.com/singing-the-song-of-the-sea-again.
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In the Merit of our Mothers
laya witty

The Amidah, or “Shemoneh Esrei,” is the centrepiece of our prayers. Every Amidah that
we say throughout the year opens with the bracha known as “Avos” – Fathers. We begin our
petitions before the Almighty by calling on the merit of our forefathers, Avraham, Yitzchak
and Yaakov. Rosh Hashanah is no different. Each Amidah begins with this same bracha,
but as we delve deeper into the prayers specific to Rosh Hashanah, it is our “foremothers”
who seem to be on the centre stage.
The Days of Awe, the High Holy Days, is the time when we stand before G-d to take stock
of ourselves and the year that has passed, to pray for G-d’s mercy for the upcoming year. In
our traditions, when a person is in need of Divine Mercy, for healing or rescue from peril, we
pray for them using their own name and the name of their mother, to arouse G-d’s compassion and mercy towards them. On Rosh Hashanah, many of the Torah readings and prayers
call on the merits of our Matriarchs – or mothers. We plead in their names as we face the
Yom HaDin, the Day of Judgment. A mother’s love is absolute, unconditional, unchanging. A
mother will stand by her child regardless of his wrongdoing and will always hope he will
find a way back. In this spirit, we appeal to G-d in the names of our Matriarchs, to allow His
mercy to overcome His judgment, and to favour us for the coming year.
It can feel like a lonely moment, when we are standing before the eternal Judge, pleading for ourselves, our families and our people. In truth, we do not have to ever feel alone,
because we have our mothers to accompany us throughout our prayers.

Sarah
The first of our Matriarchs to be mentioned on Rosh Hashanah is Sarah. The Torah reading
for the first day of Rosh Hashanah opens with, “And the L-rd remembered Sarah….” (Bereishis
21:1–34). This reading introduces one of the themes that we address in Musaf, the theme
of Zichronos – remembering. G-d fulfilled His promise to Sarah and gave her a son. In this
same spirit we ask for G-d to remember us, and all of His promises to us, and to bring us
LAYA WITTY and her husband, Rabbi Avraham Aryaih Witty, have been raising their family in the BAYT
community since 2003. Laya has served as President of BAYT Sisterhood, and has served multiple terms on
the Board of Governors and Executive Committee. She is a frequent contributor to the Women’s Shiur and
one of the founding members of the 929 Tanach shiur.
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blessings and redemption. Yitzchak’s miraculous birth is only one of many miracles that
G-d has provided for us as a nation. He continues to do miracles and to fulfill His promises
for us every day. That this miracle is the opening of the reading for the Rosh Hashanah
may be to help us remember that nothing is too hard for G-d. He will never forget us and
never abandon us. Even a woman who is childless at the age of 90, may yet embrace a son,
if that is His plan.
But there is another woman in this Torah reading, and she too is an example of G-d’s
mercy that we want to invoke. Hagar is cast out of Avraham’s tent, and when she runs out
of water, she puts Yishmael, her son, under a bush, and leaves him, because she cannot bear
to see him die. She believes that since her bottle is empty and spent, there is no more water.
Hashem hears the voice of Yishmael and shows her that there is a well of water (Bereishis
21:19). Too often, we feel that when our own resources are spent, there is nothing further
we can do, we have nowhere to turn. There may be a well of water, but we cannot see it. It
is very important to pray that G-d “open our eyes,” as He did for Hagar, and let us see the
wells of water which are all around us: our families, our community, our people, and our
Torah. These are all sources of life and strength that He provides for us. We need only to be
able to open our eyes and see them.

Chana
The Haftarah of the first day of Rosh Hashanah is focused on another one of our mothers,
Chana. Chana was the mother of the prophet Shmuel, but possibly more important on Rosh
Hashanah, she is the mother of Jewish prayer. The way we pray, whispering from our hearts
into the Divine ear, comes from Chana. The structure of our prayer, beginning our prayers
with the praise of G-d, then submissions of our requests, and then acknowledgement of G-d’s
greatness and goodness, comes from Chana (Shmuel 1:13). It is from Chana that we learn
that every person has the right and the obligation to bring a personal petition, to address
G-d directly, and that He will always hear us. On Rosh Hashanah, it is in her merit that we
can all stand and bring our needs, wants, hopes, and fears to the attention of G-d. Just as
Chana was answered with her son Shmuel, we can all hope to have our prayers answered.

Rivka
Our Matriarch Rivka is mentioned at the very end of the Torah reading for the second day
of Rosh Hashanah. Avraham receives the news of his brother’s family, including that Nahor
has a son, Bethuel, and he has a daughter, Rivka (Bereishis 22:23). For Avraham, that Rivka
has been born means that there is an appropriate wife for Yitzchak. This means that the
Jewish nation can continue, will continue, and must continue. This touches on another
theme of Rosh Hashanah. Yitzchak is associated with the shofar, the horn of the ram that
took his place on the altar at the Akeida. The sound of the shofar is a siren, a clarion call. It
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is a call to action. Rivka was a woman who acted on her own initiative. She saw her sons
for who they were, and took it upon herself to send Yaakov to receive his father’s blessing.
When Yaakov tries to object, she takes any potential curse on herself. And after Yaakov
received the bracha which Yitzchak intended for Eisav, she sent her son Yaakov away,
knowing she might never see him again. Rivka had the clarity of vision and the strength
of purpose to act, even at great cost to herself. When we hear her name, at the very end
of the Torah reading on the second day or Rosh Hashanah, perhaps it is to remind us that
Jewish continuity takes courage and strength. We can ask G-d to remember the merit of
Rivka, and of all of the mothers who have sacrificed themselves for the continuity of Torah
and of the Jewish people.

Rachel
The sacrifices of our mothers is a theme that continues in the Haftarah. “A voice is heard
on high, lamentation, bitter weeping, Rachel is weeping for her children, she refuses to be
comforted for her children for they are gone…” (Yirmiyahu 31:14). Rachel’s descendants,
the tribes of Menashe, Ephraim, and even Benjamin, had been taken into exile in Bavel.
According to the Midrash, as quoted by Rashi on this verse, each of the Patriarchs pleads for
mercy, but is refused. Finally, Rachel invokes her own sacrifice in a plea for Divine mercy.
Rachel defends the Jewish people when G-d wants to destroy the entire nation for the sin
of idolatry. She says:
I had my rival brought into my house, I allowed my sister to take my place at my wedding canopy,
and even gave her the signs so that she would not be embarrassed. So it is with You, that Your
children have brought Your “rival” into Your house. Be silent, as I was.
G-d responds:
You have advocated well, there is reward for your work, and they shall come back from the land
of the enemy.
This Haftarah ends with a beautiful description of Ephraim, one of Rachel’s tribes, a tribe
exiled for its sins, as an infant dandled on His knee. G-d describes how He yearns for us,
and wants to have us back, “Rachem arachamenhu” – I will have mercy on him, as a Parent
has mercy on a child.

Esther
Perhaps a surprising inclusion in the list of the great Jewish women whose merit we call
upon on Rosh Hashanah is Esther. Esther of the Purim story, the Jewish woman who went
alone to approach King Achashverosh to plead for her people. Before she goes to present
herself to Achashverosh, she asks Mordechai to have all of the Jewish people of Shushan
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fast and pray on her behalf for three days. She says, “U’vechain Avo el HaMelech” – With this,
I will approach the King (Esther 4:17). Throughout the Yamim Noraim, the Days of Awe, we
recite an extended version of the third blessing of the Amidah. There are three additional
paragraphs, each of which begins with the word “U’vechain.” As Esther approached a mortal
king with the word “U’vechain,” we approach the Divine Ruler with this word. “U’vechain”
is repeated three times as an echo of Esther’s three days of fasting and preparation for the
moment when she took her life in her own hands, to advocate for the nation of Israel. This
theme of G-d as the Divine King, who sits in judgement of all of His creations, is the third
theme of the Musaf service, Malchuyos. As Esther merited the favour of the King, so may G-d
show us favour and hear our pleas.
Rosh Hashanah, as the Day of Judgment, is a day that inspires awe and trembling. How
can we say that we deserve another year, a good year? We all pray for Divine Mercy on
ourselves, our families and our nation. As we pray and plead for ourselves and our nation
on Rosh Hashanah, let us make sure to take advantage of the inclusion of our mothers in
our prayers, and plead in their merit for a good and successful year.
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The Truth About Midrash:
Literal and Figurative Readings
rabbi scot a. berman

The literal or non-literal character of midrashic Torah commentary has been hotly
debated for centuries. Teachers struggle with how to present and interpret this broad genre.
At the core of it rests a theological debate over Hazal’s representation of truth. Simplified,
the argument goes something like this: the Rabbis’ interpretations of the Torah – the Divine
word of G-d – must correspond to factual truth. It is inconceivable, to followers of this point
of view, that the Rabbis would describe something where the details do not reflect factual
reality. Therefore, the rabbinic statement in Midrash Shemot Rabba 1:17 (and other sources),
for example, that under Egyptian subjugation Hebrew women gave birth to 6, 12 or even 60
children at one time must be understood as a dispute over the factual reality.
Non-literalists argue differently. Their claim is that the Rabbis’ truth need not depend
on the correspondence of their comments with the facts in their descriptions. Rather, the
truth of the Rabbis resides in their moral and ethical teachings, not with the facts of the
comments or parables they tell. Take Animal Farm by George Orwell as an illustration of
this notion (something the literalists would object to out of hand, claiming that no analogy
between our Divine Torah and human literature, with its finite conventions, can be made). It
is hard to imagine someone reacting to the conversations between the animals as nonsense
because sane people know that animals do not talk! So too, the objective of the Rabbis, who
commented on the Torah, related parables and spoke figuratively, was to convey the truth
behind ideas, morals, ethics, religious sensitivities and sensibilities – not to convince their
audiences that the details of their remarks were to be regarded as, necessarily, literal truth.
As stated, the issue remains essentially academic. Two people of good faith can both read
the same Midrash – one believing it is factually true and tied to the p’shat of the Torah text,
while the other believing it is to be understood figuratively. The literalist will still come
away with the same lessons of the Midrash that his non-literalist counterpart extracts from
the rabbinic teaching. The difference between them rests on how to interpret the p’shat of
the biblical text—not the p’shat of the midrashic text.
SCOT A. BERMAN made Aliyah a year ago and now works at Herzog College in a project supported by the
Israel Ministry of Diaspora Affairs to support the work of Jewish day schools throughout the world.
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I contend that our issue is not that simple. Interpreting midrashic comments of Hazal
literally often skews or distorts the meaning those midrashic comments intended to make
in the first place. Although numerous examples can be garnered to make the case, let me
suffice with two illustrations. The first is a brief midrashic gloss on a verse that is paraphrased in Rashi’s commentary to the Torah.
The Beginning of Genesis, Chapter 12 relates Abraham’s journey from Haran to “the land
that I will show you” (v.1). In verse 5, the Torah states: “Abram took his wife Sarai and his
brother’s son Lot, and all the wealth that they had amassed, vehanefesh asher asu be-haran.
Rashi explains the transliterated words to mean: “The souls which he had brought beneath
the Shechinah. Abraham converted the men and Sarah converted the women, and scripture accounts it unto them as if they had made them.” (Translation from Rosenbaum and
Silverman edition [and below].) The source of Rashi’s comments can be found in Midrash
Bereshit Rabba 39:14 (p. 379 in the Theodor and Albeck edition). The midrash is troubled by
its own explanation, and questions that if the Torah meant to say that Abraham brought
with him the people he converted let then the Torah be explicit by stating in place of asu
(literally: ‘they made’) shegiyyeru (‘they converted’). The Midrash answers its own query: the
Torah is conveying the lesson that a person who succeeds in converting a gentile is as if he
created him, i.e. made him; hence, the use of the word asu.
The teacher may choose to take Rashi’s comment literally and teach her students that part
of the greatness of Abraham and Sarah that the Torah is sharing with us rests with their
outreach efforts to convert individuals to Judaism. One can accept this interpretation at face
value that the Rabbis are conveying actual events as they occurred. However, we want to
suggest an alternative reading of the Midrash and Rashi that requires some further probing.
First, the notion of converts to Judaism during the period of Abraham and Sarah is
anachronistic. “Judaism” was not then a religion as we speak of it now and there existed no
formal process for conversion to “Jewish” peoplehood. Circumcision was not yet even introduced to Abraham, let alone Torah and mikvah – elements necessary for halakhic conversion.
The midrashic use of the concept of conversion here must be understood figuratively. As
used here the idea of conversion means that, under the influence of Abraham and Sarah,
people abandoned their pagan beliefs and came to accept the monotheistic idea.
But which people? That brings us to Rashi’s second comment on our verse:
“However, the real sense of the text (p’shuto shel mikra) is that it refers to the manservants
and the maidservants whom they had acquired for themselves. The word ‘asa’ is used
here as (in Gen. 31: 1) ‘he has acquired (asa) all the wealth,’ and (Numbers 24: 8) ‘And Israel
acquires (ose) wealth’ – an expression for acquiring and amassing.”
Rashi is the first one to exclude his first explanation from p’shuto shel mikra. The literal
sense of asu in our verse means acquire – which is the way the verse is rendered in the JPS
translation: “and the persons that they acquired in Haran.” Accordingly, the two explanations go hand in hand: The p’shat of the verse is that Abraham amassed servants in Haran
as part of his personal wealth and brought them with him as part of his entourage in his
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trek to Canaan. Although the word asu is correctly translated as “they acquired” it can also
be rendered etymologically as “they made.” This translation permits the rabbinic interpretation that Abraham and Sarah converted people since to convert someone to correct
beliefs is as if you “made” them anew. Both of Rashi’s comments taken together provide us
with the following picture. Abraham and his wife Sarah influenced the servants they had
acquired. This led to their “conversion” from pagan beliefs to monotheistic ones. It is not
difficult to imagine people coming into contact with two of the world’s greatest luminaries
such as Abraham and Sarah being influenced by them to adopt their beliefs and follow their
ways. The literalist approach provides us with an anachronistic interpretation of the verse.
Furthermore, such an interpretation may prevent the learner from paying close attention
to the textual cues that give rise to the comment in the first place.
In our next example we examine a more extensive midrashic passage from Midrash
Tanhuma on the Akeidah as rendered in the English translation of Sefer Ha-Aggadah (pp.
40–41). Here we try to demonstrate that a figurative reading of the Midrash is compelling and
that, consequently, a literal understanding of the same aggada detracts from the message
the Rabbis are conveying.
The final test of Abraham is related in Genesis, Chapter 22. Abraham is directed to go to the land of
Moriah and upon one of the mountains there offer his son Isaac on an altar. In verse 3 we are told
that Abraham saddled his donkey, took two of his lads, his son Isaac, provisions for the sacrifice
and began his journey. The very next verse picks up three days later when Abraham “…sees the
place from afar.” The attentive and curious reader wants to know what transpired during those
three days. What kind of conversations took place between Abraham and Isaac? Did Abraham
convey to Isaac what the purpose of their trip was? Did Isaac pick up on anything unusual about
his father? What did Isaac think the purpose of their journey was? Did he press his father about
it? Did Abraham vacillate during this time? What purpose was met in a journey that took three
days? These and other questions are not answered by the text. Providing answers to those questions is what is known literarily as “gap filling,” an activity commonly engaged in by the Rabbis.
Our Midrash is one such example of gap filling.
“And rose up, and went” (Gen. 22:3). On the way, Satan ran ahead of Abraham, appeared before
him in the guise of an old man, and asked, “Where are you going?” Abraham: “To pray.” Satan:
“Why should one going to pray have fire and a knife in his hand, and kindling wood on his shoulder?”
Abraham: “We may abide there a day or two, and we will have to slaughter an animal, bake bread,
and eat.” Satan: “Old man, do you think I was not there when the Holy One said to you, ‘Take thy
son’? Old man, you are out of your mind. A son who was given to you at the age of one hundred –
and you are setting out to kill him!” Abraham: “Even so.” Satan: “And should he test you even
more severely, will you stand firm?” Abraham: “Yes, even more and more severely.” Satan: “But
tomorrow He will call you murderer for shedding the blood of your son.” Abraham: “Even so.”
Seeing that his efforts were in vain, Satan left Abraham and disguising himself as a young man,
stood at Isaac’s right and said, “Where are you going?” Isaac: “To study Torah.” Satan: While
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still alive or after your death?” Isaac: “Is there a man who can study after his death?” Satan: “O
hapless son of a hapless mother! How many fasts did your mother fast, how many prayers did
she utter until at last you were born! And now this old man has gone mad in his old age and
is about to slit your throat.” Isaac: “Nevertheless, I shall not deviate from the will of my Maker
and from the bidding of my father.” Satan: “If so, shall all those fine tunics your mother made
[for you] become a legacy for Ishmael, for him who hates your family? Apparently you gave no
thought [to what would follow upon your death].” As the proverb has it, “If the whole word does
not enter [the listener’s mind], half of it does.” For Isaac turned to his father and said: “Father
listen to what this one is saying to me!” Abraham replied, “Pay no attention to him!”
When Satan saw that neither Abraham nor Isaac heeded what he had to say, he proceeded to
turn himself into a wide stream. At once [having to cross the stream], Abraham went down into
the water until it reached to his knees and then said to his lads: “Follow me”. They went down
after him. Halfway across the stream, the water came up to his neck. In that instant, Abraham
lifted his eyes heavenward and said: “Master of the universe, You chose me. You appeared to
me, saying: ‘I am unique and you are unique. Through you shall My Name become known in the
world – so bring your son Isaac before me as a burnt offering.’ And I did not hold back. As You see,
I am occupied with your bidding. But now ‘I am come into the deep waters’ (Ps. 69:3). If either I
or Isaac were to drown, who will fulfill your commandments, and by whom will the uniqueness
of Your Name be proclaimed?” The Holy One replied: “As you live! My Name shall be proclaimed
in the world through you.”
The Holy One rebuked the stream and it dried up, so that they found themselves standing on dry land.
A number of obvious questions jump out at the reader of this Midrash. Why does Satan
appear to Abraham as an old man and to Isaac as a young man? Once Satan fails to convince
Abraham and Isaac from completing their mission what benefit is had by his turning himself
into a river? If they fail to complete G-d’s will because some physical obstacle prevented
them from reaching their destiny what goal will Satan have accomplished? Failure to cross
an impassible river demonstrates not so much lack of faith as much as it does a misfortune
of nature!
A literal reading of our Midrash need not concern itself with these questions. The Rabbis
are simply conveying to us an actual encounter. Satan intended to frustrate Abraham and
Isaac from carrying out G-d’s will. He first tries to dissuade Abraham – to no avail. He then
tries to dissuade Isaac – again, to no avail. Finally, he attempts to create a physical obstacle
preventing our two heroes from even reaching their destiny. Once more his efforts fall
short of their desired outcome. Abraham proceeds with even greater faith and resolve to
fulfill the will of his Creator. With this literal reading, however, much of the nuance in the
Midrash is lost. We will suggest a figurative reading of this midrashic story.
Let us first address why Satan appears in the guise of an old man to Abraham and as
young man to Isaac. Often, in rabbinic writing, Satan is used as a literary device to symbolize the yetzer hara or, as in our case, one’s conscience. While Abraham contemplates his
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mission he struggles with G-d’s command. He first deludes himself that perhaps G-d will
not really ask him to carry out this terrible task. Hence, his answer (which is a lie) to Satan
that his knife and wood are needed for the possible slaughter of an animal and baking of
bread should they delay in their journey. Satan confronts Abraham “Old man, do you not
think I was there when the Holy One said to you, ‘Take now thy son?’” The effect of stressing “old
man” and “I was there” is to force Abraham – or better – for Abraham to force himself to
accept the fact that G-d has commanded him to sacrifice his son. After Abraham accepts
this truth, Satan garners an argument that is two pronged: “…A son who was born to you at
one hundred – and you are setting out to kill him!” Abraham, while contemplating his charge,
internally debates what he is expected to do. G-d fulfilled his promise to Abraham and Sarah
by miraculously giving them a child in their old age. Furthermore, this son was destined to
carry on their legacy. Now, with this new dictate from G-d, the fruition of these promises
is at risk. Second, Abraham who is recognized for his righteousness and who challenged
The Almighty’s justice in his plan to destroy Sedom and Gomorrah was contemplating the
murder of his own son. Through the dialogue between Satan and Abraham, the Midrash is
able to draw us into Abraham’s internal struggle. This “give and take” between Abraham
and Satan provides us with a different picture of Abraham than we might have had with
the description in the biblical text alone. We are presented with an Abraham who did not
blindly follow G-d’s command but an Abraham who struggled with His command and only
after that struggle ultimately commits to it with wholeness of heart.
Isaac responds naively at first to his interrogator’s question of where he is going: “To study
Torah.” Satan, now in the guise of a young man, represents Isaac’s internal questioning.
Through the use of Satan, the reader becomes sensitive to the possibility that during this
three-day journey Isaac may have begun to realize that his father was not simply escorting
him to “yeshiva.” Isaac discerns the real nature of his journey. He struggles with his own
mortality, G-d’s will, his father’s premeditation, and the anguish his sacrifice will bring his
mother. Yet, with this knowledge and after having fully contemplated it, Isaac freely accepts
his fate. Once again, the Midrash has provided us with a more nuanced picture of Isaac than
we might have gleaned from the biblical text alone. In the midrash, Isaac is not blindly led
to his slaughter. Isaac evolves from a passive victim into a willing and faithful participant.
What role does the river have and how does overcoming this natural obstacle advance our
understanding of the depth of Abraham and Isaac’s faith? I suggest that the river uncovers
a psychological impediment. The river is the proverbial “the dog ate my homework” excuse.
By “rationalizing” a person externalizes his inability to fulfill his obligation. “I wanted to
do it, but I could not because “x” happened. It was not my fault. It was out of my control.”
Abraham too could have come up with rationalizations for not fulfilling G-d’s will. “The river
is in my way. It is too deep for me to cross even though I want to.” In spite of this human
tendency, Abraham, in our Midrash, wades into the river. When the waters reach his neck
and he faces drowning, Abraham pledges his faithfulness to G-d and his desire to proclaim
His uniqueness in the world. Abraham passes this test within a test. He does not succumb
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to the threatening waters by retreating. Had he turned back he could not be subject to
blame – except for the blame he might heap upon himself. Abraham would have known
the truth that the river, although an obstacle – like so many things in life, would not have
ultimately prevented him from successfully crossing over to the other side. The drying up
of the river was G-d’s reward to Abraham. The message is clear. When someone is sincere
and honest with himself, G-d will provide him with the inner strength to overcome the
obstacles, real or perceived, that get in his way.
Our reading of the Midrash dramatizes how Abraham and Isaac grappled with the Divine
command. It shows us the complexity of the situation and the depth of thought that our
forefathers demonstrated in their struggle to comply with G-d’s will. Their faith was not
unquestioning, as we may have concluded from a simple reading of the biblical text. Their
faith was informed and thoughtful. Their test was excruciatingly painful and fraught with
the possibility of failure. Nevertheless, Abraham and Isaac both passed their ultimate test.
With this article, the final chapter on this debate has by no means been written. I cannot
prove through these examples that one must understand Midrash figuratively and not literally.
However, I hope I have demonstrated that the difference between these two approaches is
not simply academic. The very reading of the Midrash and its subsequent rendering of the
biblical text, as a result, are significantly different. The teacher has a very important issue
to resolve in presenting Midrash in the classroom. To this teacher, the persuasiveness of
the one approach is far more compelling than that of the other.
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Avraham’s Tenth Test: An
Additional Lesson
danny berger

G-d famously puts Avraham through ten nisyonos – tests of faith. While there are varying
opinions as to what comprises this list, by all accounts the final and most dramatic one is
famously known as Akeidas Yitzchak (“The Binding of Isaac”). This final test is documented
in Parshas Vayeirah where G-d asks Avraham to offer his one and only son as a human
sacrifice. We invoke this episode numerous times in our liturgy, including, notably, in the
High Holiday service and the Torah reading for Rosh Hashanah. Akeidas Yitzchak is singled
out as the one episode that epitomizes Avraham’s complete and unconditional faith in G-d.
The Torah showcases this episode in great detail to serve as the prototype for all believers
to try to emulate in their daily lives.
My question is, of all the many tests he faced, this was the ultimate benchmark nisayon.
Yet, this was the only one where Avraham does not actually go through with the act. He
is stopped by an Angel of G-d very close to point of actually killing his son.1 In all of G-d’s
other tests, Avraham actually goes through with the final act. For example, in the incident
of Nimrod’s furnace, Avraham enters the fire and we are told that he miraculously exits
alive. In response to G-d’s request to self-administer circumcision at the age of 100 years
old, he goes again goes through with it despite suffering tremendous pain.
Why in this test, the Akeidah, does the reader not get to see Avraham executing this test
to its conclusion? This is not to suggest the reader should believe Avraham would not have
carried it through the act, rather I am simply asking why this episode is chosen from all the
others where the reader does not really see Avraham completing G-d’s request?

1.

Rabbi Korobkin pointed out to me that some commentators suggest the nisayon itself comes after the Angel
tells Avraham to stop. When Avraham is told to stop, he actually listens to G-d’s new instruction and does not
respond “no, I was told to do it and will see it through to the end.” Furthermore, this is comparable to something that came up during our COVID pandemic lockdown. While Hashem “tells” us to daven with a minyan,
the same G-d “told” us in the Spring of 2020 not to daven with a minyan due to sakanas nefashos. Just like
Avraham was able to pivot with G-d’s new instruction so should we able to do this.

DANNY BERGER is an Account Executive in the foreign currency industry. Together with his wife, Shirley, he
has proudly raised their four children at the BAYT, where they have been members since 2000.
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The lesson would be that much stronger if we were not left to simply assume that the
final scene occurred or rely on G-d’s knowledge of what Avraham was about to do? The
Torah could have at least presented the scene like this, “as the knife struck Yitzchak, his
neck turned to stone and Yitzchak miraculously survived.” Additionally, it seems Avraham
is interrupted earlier than necessary as we are told in Bereishis 22:10 that “Avraham stretched
out his hand and took the knife”. The dialogue continues with the angel saying “Do not send forth
your hand.” We could have at least been told the knife was on its way down in full force and
Avraham was stopped at the very last instant. This would have made it that much more
dramatic and potentially more meaningful.
I would like to suggest that by the Torah not documenting this nisayon to its completion,
G-d is emphasizing an additional and important lesson. G-d wants us to know that when
dealing with one’s personal struggles and one’s own unique trials and tribulations, it is the
effort that goes into the struggle that will count the most. Perhaps from G-d’s viewpoint
the most important aspect is the way one deals with personal struggle, less to do with
outcomes and much more to do with the effort. The most important aspect of all personal
struggles is the ability to identify, internalize and devise a strategy of how to navigate the
nisayon that we encounter.
If the scene was in a movie, the director purposely freezes the screen as Avraham starts
to reach for the knife without the viewer knowing what actually happens at the end. G-d, as
director, purposely does not show us the end to teach us an important and powerful lesson.
While it is important to strive towards seeing our nisyonos through to completion, G-d did
not let us see the actual ending because He did not deem this to be the most important
lesson. G-d is telling us it is not necessarily about the ending or the completion, and thus,
purposely does not show us the ending. He is telling us not to be discouraged if we lose a
personal battle and fall short of what we should have accomplished. We must realize we will
not always be victorious in fighting all our demons. But we must have an ongoing resolve to
re-strengthen ourselves towards ongoing self-improvement. G-d will judge us individually in
how we go through our own steps to overcome our individual nisyonos and not necessarily
in comparison to the trials of the great Avraham and how he dealt with them.
It is important to consider that what may be a nisayon for one person may not be one for
another. We all have personal and unique natures in addition to personalities and environments that determine where each individual’s struggle lies 2. The ending with Avraham Avinu
is not disclosed because it is simply not relevant for us. G-d’s nisyonos are very personal and
remain between Him and the individual. This is evident from the text itself where pasuk
12 states “for now I know that you are a G-d-fearing man.” This statement comes at a point
where we do not even know the ending with any certainty and seems to be in response to
2. Talmud Sanhedrin 102b relates a story to support this idea. After being questioned why he engaged in avodah
zara, Menasheh says to Rav Ashi “the desire to worship idols was so strong in my time that if you lived then,
you would have run so fast to the place of idolatry.” In other words, inclinations and temptations are very
personalized. What may be a strong temptation to one individual may not be one for the next person so do
not judge anyone based on your own nature, personality and experience.
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the efforts that Avraham attempted to complete. This statement also teaches that G-d was
solely the one to judge and know what was expected of Avraham and whether all the steps
that went into his struggle were deemed to be a success or not.
As we approach the Yomim Noraim, we must be cognizant that only G-d is in the position
to judge human beings. The nisyonos dispensed by G-d are highly personalized and no one is
in a position to know or determine the personal tests of each individual and how he deals
with them. Thus we must refrain from passing judgement. Additionally, while we pray for
Hashem’s assistance to be strong like our father Avraham, may it also be reassuring and
comforting should we fall short along the way. More than we are aware, our loving G-d
judges us based on our unique personal struggles. Moreover, He strongly values our efforts.
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The Special Needs Child and the
Lesson of Akeidat Yitzchak
ed prutschi, ll.b

AUTHOR’S NOTE
I thought it important to provide an explanatory and contextual note on what you are about to read.
This essay outlines a personal, and non-traditional, approach to the textual reading of the Akeidah and
the broader biblical narrative of Yitzchak’s life. In the essay I present a hypothesis about Yitzchak that is
neither explicit in the text nor revealed by the meforshim. There is a controversy amongst scholars as
to whether it is appropriate to retroactively psychoanalyse or diagnose biblical figures from a position
generationally removed without any personal or historic evidentiary foundation.
I recognize that controversy and the limitations of my creative textual analysis. Though the essay
does challenge the reader to be open to a very different reading of the source material, that reading is
an expression of my own personal perspective and should not be attributed to any other source, to the
editors of this publication, or to the rabbinic leadership of the BAYT. It is mine and mine alone. Finally,
the hypothesis I present below should not be read as belittling Yitzchak in any way nor diminishing his
extraordinary achievements as one of the three heroic patriarchs who gave birth to our people. On the
contrary. A proper reading of my theory underscores the tremendous character of Yitzchak, elevating
his pride of place as one of our beloved Avot.
The Akeidah is one of the most recognizable and seminal moments in all of Biblical history. It is poignant, transcendent, emotional and epic. It has inspired artwork for millennia
and serves as a central moment in our High Holy Day liturgy. Yet every time I read it, I am
left deeply disturbed, unsatisfied and confused.
We all know the story, infused into our minds since we were preschool children. Avraham,
the world’s first Jew, is subjected by G-d to a series of tests. On the final challenge he is
commanded to take his first born to the mountain summit and sacrifice him to the Lord
ED PRUTSCHI was a criminal defence lawyer and media legal analyst until his 2020 appointment to the
Ontario Court of Justice where he now presides as a criminal court judge in Newmarket. His volunteer work
for the Jewish community included positions on the boards of BAYT, UJA, and as the Chair of Hillel Ontario.
Ed is the son of founding BAYT members and lives with his wife, Dana, and daughters, Zimri and Leora.
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as an offering. Avraham accepts this grim task seemingly with zealous, unquestioning,
commitment.
He binds Yitzchak to the altar, grasps the butcher’s knife in his hand and raises it to the
Heavens. Just before the knife arcs down in a killing blow an Angel cries out, stays Avraham’s hands, saving Yitzchak. Avraham was going to do it. He very nearly did it. Indeed,
some sources even claim that he did do it, only to have Yitzchak resurrected after the bloody
deed was complete.
Avraham has passed the test. But what was the nature of this test?
The purpose of a test can be two-fold. The evaluative component of a test is designed to
assess the knowledge and comprehension of a subject within a particular field of study. An
engineer is tested on the mathematics and physics of construction before she is granted a
license to build a bridge.
But tests can also be demonstrative. Even where a bridge is built by a certified engineer,
we test the strength of that bridge before opening the structure to traffic to demonstrate
to all who might cross it that the bridge is safe and will bear their weight.
The demonstrative component of a test has value even when the subject of the test does
not pass. If our bridge fails its stress test, we have learned an important lesson – don’t cross
the bridge!
When G-d structured the test of the Akeidah, what subject matter was on the curriculum for Avraham’s test? Was it a test of blind faith? A test of slavish loyalty? Imagine the
engineer from our previous example. She is on the cusp of completing her degree having
studied mathematics, physics, structural integrity, and construction materials for four
years. She arrives for her final licensing exam after poring over textbooks and reviewing
lab notes. She sharpens her pencil, turns over her test page and reads the question printed
there: “A steel suspension bridge spans a chasm. Weaken the support beams so that the
bridge will collapse.”
For four years every waking hour of every day has been spent analyzing how to build
better, stronger, safer bridges. Now, on the day of her ultimate test, the professor asks her
to destroy one instead.
This was Avraham’s test. After years of probing study, slowly revealing the compassionate,
patient and loving nature of the one true G-d, the tables are turned on His star pupil who is
commanded to commit an act antithetical to everything he has come to understand about
G-d’s nature. Avraham had grown up smashing the idols of his father’s shop. The polytheists
who surrounded Avraham included the adherents of Molech – a fuming raging god who
demanded worshippers pass their children through the fire to satiate his lustful anger.
The contrast with the teachings of Avraham’s G-d to this point could not have been starker.
How can the man who argued with G-d – and won! – accept such a glaringly contradictory command without question or hesitation? When Avraham learned that G-d was
preparing to punish the people of Sodom, he did not stand idly by. He resisted! He pleaded!
He advocated! He stood before G-d and plainly said that he cannot accept that the G-d he
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knew and loved – the G-d of wisdom, fairness, and forgiveness – would sweep away the
righteous with the wicked. Avraham bartered and negotiated. And when he won a reprieve,
he wasn’t satisfied. He argued some more, winning further concessions. He stood in the face
of G-d with nothing but rhetoric and logic until G-d assured him that even ten righteous
souls would be enough to stave off Sodom’s destruction.
But when commanded to butcher his own flesh and blood? There was no negotiation.
No questioning. No probing of G-d’s shocking instruction.

…וַ ַ ּי ְׁש ֵ ּכם ַא ְב ָר ָהם ַ ּב ֹּב ֶקר

Avraham awoke in the morning…
He set his alarm, woke up first thing in the morning, and rushed to do G-d’s shocking
and incomprehensible bidding.
If the Akeidah was indeed a test of Avraham’s faith millennia ago, today it is no less a test
of the modern Jew’s comprehension of the story. How are we to understand the seemingly
bloodthirsty demands of the G-d of mercy and justice?
To begin to answer that question we must return to the two conceptions of ‘test’. The
Akeidah was not an evaluative test of Avraham. Its purpose was not to assess how well
Avraham understood the ways of G-d. It was a demonstrative test. Its purpose was to probe,
uncover and reveal weakness. To shore up the structural foundations of Avraham’s fledgling
Jewish society by teaching a lesson about who and what G-d values. To learn this lesson
we must depart from the traditional analysis of Avraham as the test’s subject and instead
focus on the Akeidah’s true central character – Yitzchak.
By focussing on the sacrificee and not the sacrificer something truly unique will be revealed
about the G-d who wrote this test and the lesson the test was designed to reveal.
Let us now look carefully, through unfiltered eyes, at Yitzchak.
At the ripe old age of ninety, Sarah gives birth to a son. Avraham, the father, is a spry
one hundred. Sarah declares:

ְצחֹק ָע ָשׂה ִלי ֱאל ֹקים ָ ּכל ַה ּׁשֹ ֵמ ַע יִ ְצ ַחק ִלי

G-d has made out of me a joke; all who hears this shall laugh at me.
But who is the butt of this joke? Is it Sarah, or her newly born son? As Yitzchak grows,
this question is answered for us by his own half-brother.

.וַ ֵּת ֶרא ָש ָׂרה ֶאת ֶ ּבן ָה ָגר ַה ִּמ ְצ ִרית ֲא ֶׁשר יָ ְל ָדה ְל ַא ְב ָר ָהם ְמ ַצ ֵחק

And Sarah saw that the son of Hagar [Ishmael] was laughing.
At whom was Ishmael’s mockery directed? The answer is hinted at in the very next pasuk
as Sarah demands that Avraham cast out Ishmael so that he not be permitted to inherit
with Yitzchak.
It seems the target of Ishmael’s mockery was his half-brother – the one named after
laughter. The one whose own mother thought his birth a divine joke. Why was Ishmael
mocking Yitzchak? What possible characteristic might cause a young boy to instinctively
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or reflexively engage in unthinking cruelty towards his own sibling – a brother born to a
ninety-year-old mother and one-hundred-year-old father?
Consider for a moment the possibility that Yitzchak was not like other children. Yitzchak
was what we would today call a child with special needs. A child whose developmental and
intellectual capacity was challenged. He was no less than any other child. But he was demonstrably different from other children, demonstrably different from his tormentor, Ishmael.
The hints of this difference are littered like signposts strewn across the arc of Yitzchak’s life.
Our Rabbinic tradition teaches that Yitzchak was thirty-seven years old at the time of
the Akeidah. On route to the sacrificial altar, this thirty-seven-year-old man turns to his
aged father and asks:

:ִה ֵ ּנה ָה ֵא ׁש וְ ָה ֵע ִצים וְ ַא ֵ ּיה ַה ּ ֶשׂה ְלע ָֹלה

Here is the fire and the kindling, but where is the lamb for our offering?
The pair have been travelling now for three days. The servants who have accompanied
them have been told to stay behind with the pack mules while father and son ascend the
mountain to the altar. To any reasoned observer, this is no normal daily sacrifice. Yitzchak,
though commonly thought of as a child, is a middle-aged man. Yet the question he poses is
childlike in its naïve simplicity.
Avraham’s response is the comforting answer one would expect of a father soothing a
young child:

.ֱאל ֹקים יִ ְר ֶאה לּ וֹ ַה ּ ֶשׂה ְלע ָֹלה ְ ּבנִ י

G-d will show us the lamb my son.
And Yitzchak accepts this cryptic non-answer with the blind acceptance of a dependent
child:

:יהם יַ ְח ָ ּדו
ֶ ֵוַ ֵ ּי ְלכ ּו ְׁשנ

And the two of them went on together.
How are we to understand this interaction between father and son? Surely the conversation
between two comprehending adults would have gone differently. Father! We have travelled
for days in silence. You have commanded the servants to stay behind. We are ascending the mountain
to an altar carrying kindling and fire in our hands, yet we have no animal to sacrifice. Father! What
are your intentions towards me?!
Yet the conversation is nothing of the sort.
Fast forward after the events of the Akeidah to the next time the Torah speaks of Yitzchak.
Avraham is on his death bed. More years have passed, yet Yitzchak remains a bachelor.
Avraham turns to his trusted servant Eliezer and directs him to travel and find for Yitzchak
a wife. Where is Yitzchak in this critical life decision? Years later, Yitzchak’s own son Ya’akov,
will be actively and personally engaged in securing himself a wife. Why is Yitzchak incapable
of completing this task for himself? Because Yitzchak is not like Ya’akov. Yitzchak is still

45

Akeidah
the naïve innocent child who turned up his eyes to his father years ago and asked, “Here is
the fire and the wood, but where is the lamb for the sacrifice?”
Even Yitzchak’s eventual marriage to Rivka hints strongly at Yitzchak’s special needs.
ֹוַ יְ ִב ֶא ָה יִ ְצ ָחק ָהא ֱֹה ָלה ָש ָׂרה ִא ּמוֹ וַ ִ ּי ַ ּקח ֶאת ִר ְב ָקה וַ ְּת ִהי לוֹ ְל ִא ּׁ ָשה וַ ֶ ּי ֱא ָה ֶב ָה וַ ִ ּי ָ ּנ ֵחם יִ ְצ ָחק ַא ֲח ֵרי ִא ּמו. Yitzchak, now
forty years old, brings his new wife to his deceased mother’s tent, marries her, loves her,
and finds himself comforted and consoled after the loss of his mother. This would be a
most bizarre and unexpected summary of the honeymoon if not for what we are coming
to know about Yitzchak.
The next major inflection point in Yitzchak’s life comes as he dispenses blessings to his
own children, Esav and Ya’akov. We all know the story well. Esav, the physically strong
huntsman, is bilked out of his first-born birthright by the simplistic manipulations of
Ya’akov. Yitzchak, now blind, hears the voice of Ya’akov but feels the hairy arms of Esav
covered, as Ya’akov is, in crude furs. Yitzchak is confused. Did Esav not just leave my tent for
the hunt? How has he returned to me so quickly? He sounds of Ya’akov but feels of Esav. אמר ַא ָּתה זֶ ה
ֶ ֹוַ ּי
בנִ י ֵע ָשׂו,
ּ ְ Are you really my son, Esav?
Despite his misgivings, Yitzchak is convinced and gives Ya’akov the blessing intended for
Esav. When Yitzchak learns that he has been fooled he trembles and shudders: וַ ֶ ּי ֱח ַרד יִ ְצ ָחק
ח ָר ָדה ְ ּגד ָֹלה ַעד ְמאֹד.ֲ We know that, by this point in Yitzchak’s life, though he is not elderly, he
is prematurely blind. No explanation is explicitly given for the early loss of his sight though
some commentators attribute it to the weeping of the angel at the Akeidah whose tears
spilled into Yitzchak’s eyes as he was bound to the altar.
Is Yitzchak’s blindness sufficient to explain the ease with which Ya’akov deceives him?
Or are we meant to understand that Yitzchak’s comprehension is not the same as that
of a typical adult? He struggles with deception and subterfuge. He is naïve and trusting,
almost to a fault. Is Yitzchak blind of sight or is it his thought that is obscured? Whether his
‘blindness’ is literal or figurative, we know that Yitzchak trusts what he can feel over what
he has heard. He favours the simplicity of tactile sensation over the ambiguity of spoken
words that require interpretation and analysis.
After the subterfuge of the blessing, Yitzchak evaporates from the Biblical narrative.
While the lives of Avraham and Ya’akov are told in prolonged detail, the next mention of
Yitzchak is seemingly a footnote – though an important and instructive one.

וַ ִ ּי ְהי ּו יְ ֵמי יִ ְצ ָחק ְמ ַאת ׁ ָשנָ ה ו ׁ ְּשמֹנִ ים ׁ ָשנָ ה׃
ּ
ל־ע ָּמיו זָ ֵקן ּו ְשׂ ַבע יָ ִמים וַ ִי ְק ְ ּבר ּו אֹתוֹ ֵע ָשׂו וְ יַ ֲעקֹב ָ ּבנָ יו׃
ַ וַ ִ ּי ְגוַ ע יִ ְצ ָחק וַ ָ ּימׇת וַ ֵ ּי ָא ֶסף ֶא

Yitzchak lived to the ripe old age of one-hundred-and-eighty. Upon his death, his people
gathered along with his sons. Though we learned little about his exploits, he died ו ְּש ַׂבע יָ ִמים
– after a life fulfilled. A life of value. A life of worth.
And therein lies the real message of the Akeidah. The Akeidah is not the story of Avraham.
It is, in reality, the story and the lesson of Yitzchak.
It begins: וַ יְ ִהי ַא ַחר ַה ְ ּד ָב ִרים ָה ֵא ֶ ּלה.
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And it was after these things. What things? After the birth to an elderly couple of a son,
a son who was the laughingstock of his village, relentlessly teased and mocked by his own
half-brother, this son – now a grown man, is to be sacrificed to G-d.
Who is this son, the subject of G-d’s sacrificial desire?

:ר־א ַה ְב ָּת ֶאת־יִ ְצ ָחק
ָ ת־בנְ ָך ֶאת־יְ ִח ְיד ָך ֲא ׁ ֶש
ּ ִ ַקח־נָ א ֶא

He is Avraham’s son. את־יְ ִח ְיד ָך.ֶ His only son – yet we know this not to be true – Avraham
has two sons. ר־א ַה ְב ָּת
ָ א ׁ ֶש.ֲ The one he loves. Yet does Avraham not love both his sons? ֶאת־
יִ ְצ ָחק. It is Yitzchak.
How are we to understand this linguistic stutter-step? Avraham appears to be silently
balking at the command. He does not want to go through with it. His mind cannot comprehend what his ears have heard.
You want me to sacrifice my son? This can’t be. The G-d who offered to save the wicked of Sodom
to preserve a minyan of righteous people now seeks the human sacrifice of my son? Reminiscent of
Yitzchak’s own confusion years later as he blessed Esav and Ya’akov, Avraham ponders. The
voice is that of G-d but the demand feels like that of Molech. Avraham, like us millennia later, is
perplexed and torn.
G-d commands me to sacrifice my only son – though I have two sons. There are many sons like
Yishmael but few with the unique challenges, disposition and needs of Yitzchak. I have a
special duty to protect this son for he is different and in need of greater support.
The son I love. Jews, like Yitzchak himself, are different. We do not pass our children
through the fire to Molech. We do not cast aside those with special needs, hurling them
to their deaths off the cliffs of Sparta. We love the special needs child. Just as we love and
revere all our children.
In the realm of physical animal sacrifice, we are prohibited from presenting an offering
that has a blemish. In the spiritual realm of our human sacrifice – the daily offering of a life
deeply committed to Torah values – the lesson of the Akeidah becomes clear. There is no
Jew who is ‘blemished’. The sacrifice of Yitzchak is not to be withheld – on the contrary, it
is longed after, yearned for and desired by G-d Himself. For only when every Jew’s sacrifice
is equally valued, through the full participation in the complete constellation of the Jewish
people, will we reach the point where – as the text of the Akeidah concludes – now I know
that you are G-d-fearing.
The lesson of the Akeidah is crystalized in its conclusion. The Angel stays Avraham’s hand
before the killing blow crying out: ל־ת ַעשׂ לוֹ ְמאו ָּמה
ַּ ל־ה ַ ּנ ַער וְ ַא
ַ ל־ת ׁ ְש ַלח יָ ְד ָך ֶא
ִּ א.ַ Do not send forth your
hand against the child and do not cause him harm.
By staying the execution, G-d has issued a powerful proclamation on the dignity of difference (to repurpose the titular phrase of one of the books of the late Rabbi Sacks).

.ת־בנְ ָך ֶאת־יְ ִח ְיד ָך ִמ ֶּמ ִ ּני
ּ ִ ִ ּכי ַע ָּתה יָ ַד ְע ִּתי ִ ּכי־יְ ֵרא ֱאל ֹקים ַא ָּתה וְ ל ֹא ָח ַשׂ ְכ ָּת ֶא

For now I know – and now all will know – that you are G-d fearing, for you have not withheld
your son, your special son, from Me.
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Yitzchak, and indeed all the Yitzchak’s of our people – those children whose needs are
different but no less important, must never be withheld from G-d. They must be welcomed
in our schools, revered in our synagogues and given a place of honour at our tables.
Do not isolate those with special needs. Do not limit the participation of the special or
different among us. When we treat our most vulnerable with the same love, joy and enthusiasm that we have for others, then G-d will know: כי ַע ָּתה יָ ַד ְע ִּתי ִ ּכי־יְ ֵרא ֱאל ֹקים ַא ָּתה.ּ ִ
This message is exquisitely illustrated by the literary conclusion of the Akeidah story. The
substitute for Yitzchak’s human sacrifice is the sudden emergence of the ram, trapped in a
thicket by its horns. The very feature which crowns the ram’s head, spiralling horns of great
uniqueness and beauty, cause the animal to be held back and ensnared by the symbols of
its uniqueness. But the ram of the Akeidah is neither ignored nor sidelined. It is chosen by
G-d to be His sacrifice. Freed from the entanglement, the ram’s horn – a shofar – becomes
the literal instrument of the Jewish people’s annual cry to G-d.
The dignified music of difference is the true lesson of Yitzchak’s sacrifice. By giving life
to this principle of full participation, we collectively pass Avraham’s final test.
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Rabbi Yehuda HaLevi and
Peter Abelard: Mirror Images
rabbi n. daniel korobkin

In the annals of medieval Jewish literature, there aren’t many works that are in the
form of a fictional disputation between religious figures who argue in order to arrive at
the truths of Judaism. While a few others do exist,1 the most famous is undoubtedly Rabbi
Yehuda HaLevi’s Kuzari, written in the early 12th century, and completed shortly before RYH”L2
departed Spain for Eretz Israel in 1140. The Kuzari features, as its two primary characters,
the King of the Khazar empire and a rabbi engaged in a debate, which eventually results
in the King’s conversion to Judaism. At the beginning of this work, the King summons not
only a rabbi, but also a Greek philosopher, a Catholic priest, and a Muslim qadi, or judge,
to engage in a disputation. Each guest presents his arguments to the King, and while the
King had originally thought that the Jew would have the least convincing arguments, he
ends up most impressed with the rabbi, and ultimately chooses Judaism over the other
presented faiths.
Medieval Christian literature contains its share of such dialogues, but they are few and
far between.3 If we were to discover a work written by a Christian theologian, assigning a
very similar cast of characters to that of the Kuzari, penned at almost the precise time as
the Kuzari,4 this would naturally pique our curiosity. Perhaps we would want to explore this
work to compare and contrast it against the Kuzari. We could learn what Christians were
saying about Judaism in the very era that Jewish thinkers were commenting on Christianity.
1.

See Aaron W. Hughes, “The Art of Philosophy: The Use of Dialogue in Halevi’s Kuzari and Abravanel’s Dialoghi
D’Amore.” Medieval Encounters, 13 (Brill, 2007), 470–498.
2. Although some abbreviate Rabbi Yehuda HaLevi by calling him “HaLevi,” I find this somewhat irreverent and
have thus used the acronym which appears in many Hebrew essays, “RYH”L.”
3. See www.plato.stanford.edu/entries/medieval-literary/#Dia.
4. There is discrepancy as to when Abelard’s Dialogue was written. M.M. Adams places the date between 1136–1139.
H. Liebeschütz believes it was written at the very end of Abelard’s life, 1141–1142 (this would certainly explain
why it appears to be unfinished). C. Mews, however, departs from convention and dates this work earlier, from
1127–1132. The Kuzari is generally dated at 1140, but as Yochanan Silman observes, the Kuzari may have been
written over the course of decades. See his Philosopher and Prophet: Judah HaLevi, the Kuzari, and the Evolution of
His Thought (SUNY Press, 1995).
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This might help glean insight into how to respond to Christian counterpoints to the Jewish
arguments. Additionally, were we to encounter significant differences in approach and
emphasis in these works, we would gain insight into how religious approaches varied not
only by religion but also by region and culture. The more we can learn about the variegated
approaches to religious dialogue in one isolated era can help inform how approaches can
vary in our own times.
In fact, such a work was written by the renowned – some would argue, notorious – Christian philosopher, Peter Abelard (1079–1142). It is titled, Dialogue Between a Philosopher, a Jew,
and a Christian.5 At face value, Abelard and RYH”L shared virtually nothing in common, other
than that they were both theologians interested in defending the claims of their respective
faiths. But their respective disputational works present an almost mirror image of each other.
RYH”L spent the majority of his life in Andalusian Spain. As Hillel Halkin notes, the Jews
of Andalusia enjoyed a very colorful and intellectual life, benefiting from the Umayyad and
Almoravid Muslim culture of the time, which emphasized scholarship, art, architecture,
science, and philosophy.6 RYH”L was himself a product of the Arabic literary expression of
his era, having composed beautiful poetry on sundry secular and religious topics before
dedicating himself to his Shirei Zion, devotional poetry about Eretz Israel. Very little is known
about the personal life of RYH”L, but we do get a sense from his more provocative poetry from
an earlier stage in his life that he enjoyed wine7 and admired human beauty.8 We also note
an interesting passage from the Kuzari, where RYH”L discusses the life of a Hasid, a saintly
person. He notes that sometimes a person isn’t fully able to detach himself from his past:
If he is unable to achieve repentance for his improper thoughts because of the overpowering
images that remain within him — because his memory has stored the songs, and poetry,
and so on which he heard as a youth — at least he is able to be cleansed of any sinful act,
and he confesses his thoughts [to G-d]. He then commits himself never to verbalize these
thoughts and certainly never to act upon them.9
Even if this paragraph is autobiographical, we have no evidence that there was ever
anything unorthodox about RYH”L’s life. Rather, it appears that he was simply a product
of his time and culture, where even young yeshiva students might enjoy secular art and
culture, and later in life, feel remorseful over their youthful “indiscretions.”
Whereas Muslim Andalusia in the early 12th century was cosmopolitan and open to the
arts and social interaction, Christian France in-between the first two of the Crusades (1096
5. This work is also known by other names using the Latin, Collationes and Dialogus; both words roughly translate
as “dialogue.” We reference the edition translated by Paul Vincent Spade, published by Hackett Publishing
Company, Inc., Indianapolis, 1995.
6. Hillel Halkin. 2010. Yehuda HaLevi. New York: Nextbook/Schocken.
7. See Hillel Halkin, “Wine and Poetry: The Young Yehuda Halevi,” Sefardic Horizons, available here:
www.sephardichorizons.org/Volume3/Issue1/halkin.html
8. See Heinrich Brody, Selected Poems of Jehudah Halevi (Philadelphia: The Jewish Publication Society of America,
1952). See one particular poem here: www.medievalhebrewpoetry.org/poets/yehudah-halevi/#fair-maiden
9. Kuzari 3:5 (Feldheim, pp. 272–273).
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and 1147) maintained a more puritanical society that promoted austerity and monasticism.10
Perhaps because of this, Peter Abelard lived a life that is the stuff of tabloids and Hollywood
dramas. Born in 1079, he quickly rose to prominence because of his sharp philosophical mind,
and studied and taught theology in Paris. There, Abelard met the beautiful and brilliant
Heloise, a niece of one Canon Fulbert, and arranged to become her tutor. This relationship
eventually produced a child out of wedlock, and Heloise’s uncle insisted that they get
married. Because Christian scholars had to live lives of celibacy, and because Abelard did
not want to interrupt his career, he secretly married Heloise, but then arranged for her to
enter a convent so as to hide their union from the public.
Infuriated at this deception, Canon Fulbert sent a band of men to Abelard’s residence and
they castrated him. Abelard accepted his punishment as Divine retribution and penance
for his sins, and spent the rest of his life in his religious order, teaching both religious and
secular subjects.
Both RYH”L and Abelard viewed themselves as swimming against the tide of conventional wisdom of their respective faiths. What becomes apparent from the very outset of
the Kuzari is that RYH”L viewed the Judaism of his time as being under attack. Living in a
sophisticated and literate society, many – both from within Judaism and from without –
viewed the Jewish faith as primitive and counter-intellectual. Islam had, to a large degree,
embraced Greek philosophy – and particularly Aristotelianism – as a way of explaining its
faith principles. This seems to have made many Jews of RYH”L’s time feel inadequate about
their faith. This is why the subtitle of the Kuzari is “Kitâb al-ujja wa’l-dalîl fi nar al-dîn al-dhalîl,”
“The book of refutation and proof on behalf of the despised faith.”
RYH”L felt he had a duty to explain that Judaism, despite its non-philosophical approach,
was perfectly sane, reasonable, and intellectually appealing. His strategy was twofold: (1) To
demonstrate how philosophy is deeply flawed, because it relies on a very tenuous tool, the
human intellect, to demonstrate theological principles. The mind is an unreliable arbiter
of truth, and this is demonstrated by, among other things, flaws in logic and the lack of
consensus about basic concepts among the philosophers themselves. (2) To demonstrate that
Judaism has a superior source for its theology, which is the unbroken chain of prophecy and
Torah transmission. This foundation is rock-solid and not subject to the errors of philosophy.
In the meantime, Abelard had an opposite concern about his own faith. Having become an
outstanding philosopher, he felt that the Christianity of his time had become too counter-intellectual and did not sufficiently embrace philosophy as a means of expressing the faith
claims of his religion. In Abelard’s language, it was wrong to rely on the “authority” of
Divine texts as the primary basis for accepting the tenets of Christianity. Rather, anything
taught by his faith should be demonstrable using a philosophical methodology and thus
appealed to human reason.
10. www.en.wikipedia.org/wiki/Christianity_in_the_12th_century#Monasticis.
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The structures of the Kuzari and the Dialogue are strikingly similar, but with some important
differences. In the Kuzari, the book starts with the real voice of RYH”L, stating that he was
asked to provide proofs for the veracity of Judaism’s faith claims. This request made him
recall the story, occurring some centuries before RYH”L’s twelfth century, of the originally
pagan Khazar king who was searching for ultimate truths about G-d and proper religious
service, and who eventually converted to Judaism. The Khazar king is represented as the
protagonist who is objectively searching for truth. The king is visited in a dream by an
angel, who tells him that his life needs to change. This impels the king to seek out wise
men from the various faiths, as well as a Greek philosopher, and to have them present
their arguments. In RYH”L’s narrative, the king asks the Greek philosopher to present his
arguments first. Next, the king goes to the Christian scholar, then to the Muslim scholar,
and finally to the rabbi. After documenting how the king hears the initial arguments of
the first three and rejects them, the rest of the Kuzari is dedicated to the dialogue between
the rabbi and the king.
The Dialogue begins with the real voice of Peter Abelard, stating that one night he had a
dream (unlike RYH”L, whose dreamer is the Khazar king). In this dream, he envisioned three
men who appeared before him. They explained that they are disputing the one true path
to G-d, and that they have chosen him, Mr. Abelard, as their objective judge and arbiter of
truth.11 The three men are identified as a Jew, a Christian, and a “pagan.” It becomes clear
later in the Dialogue that this “pagan” is a Muslim philosopher.12 His “pagan” representation
may be due to the fact that Abelard considered all Muslims pagans because they rejected
the biblical text, or that many philosophers of the Muslim world were viewed even by their
own communities as infidels because they embraced Aristotelian philosophy over their
own Quranic faith.13
At the very outset, one notes an important but subtle difference in the texts, which
informs the opposing objectives. In Abelard’s dream, all three disputants claim to serve
the same G-d (Dialogue §2), but with “different faiths and different kinds of life.” The main
objective is to arrive at the correct “faith,” that is, the theological underpinnings of one’s
religion. In Kuzari, by contrast, the king is searching first and foremost for the most correct
behavior. This is evidenced by the angel repeatedly informing the Khazar king (Kuzari 1:1):
“Your intentions are desirable to your Creator, but not your deeds.”
Furthermore, in the Kuzari, the first person the king seeks out is the philosopher, which is
a nod to RYH”L’s cultural milieu in Islamic Andalusia, where great deference was extended
to the philosophers of his time. But after the philosopher has made his case, the king rejects
11. Much has been written about Abelard’s hubris. Note the difference in how RYH”L and Abelard position themselves in the narrative.
12. Dialogue 90, where the Jew addresses the Philosopher: “You yourselves preserve [circumcision] to this day
when, imitating your father Ishmael, you receive circumcision in the twelfth year.”
13. We refer the reader to chapters 69–76 of Rambam’s Guide for a better understanding of the philosophical and
theological disputes between the Mutakallimun and Aristotelian philosophers that was taking place in the
Muslim world at the time.
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him on the grounds that his quest began by the angel’s message, which was that while his
intentions and thoughts were noble, his behavior was lacking. Because the Philosopher
offered no specific mode of behavior, he could not possibly be the answer to his quest.
By contrast, in the Dialogue, Abelard has the Philosopher appear as the main protagonist,
first debating the Jew, and then debating the Christian. It seems that while Abelard himself
is a Christian, he nevertheless wishes to portray the Philosopher as the objective seeker
of truth. What becomes clear is that Abelard has a great admiration for philosophy, to the
point where he does not wish to position himself as the Christian debater in the Dialogue,
but rather as a passive observer who must listen to the arguments and decide the winner.
In fact, during his lifetime, Abelard got himself into some trouble with certain Church
leaders, because he was accused of not submitting to certain doctrines which Abelard was
unable to reconcile with reason.14
Here we discover that just as RYH”L was combatting the pervasive rationalism within
his own cultural milieu which was seeping into Judaism, Abelard was combatting the exact
opposite cultural milieu: that of a Church which maintained certain doctrines which ran
counter to rationality, and even basic morality.15 Abelard, seeing the utterly irrational nature
of some of the Church’s teachings, sought to incorporate the rationality of philosophy to
make Christianity more appealing.
RYH”L, on the other hand, was seeking to distance philosophy from Judaism. He saw that
this was a dangerous mixture, and that instead of philosophy ameliorating and enhancing
Judaism, it would end up distorting it. RYH”L may have feared that his coreligionists were
likely to leave the fold of strict orthodoxy if they were to attempt to integrate philosophical
teaching with Judaism. Whereas a philosopher attempts to prove issues to himself using
his intellect, RYH”L continuously argues throughout the Kuzari that the intellect is not a
reliable tool for arbitrating truth. A tradition of Divine communication, passed down from
generation to generation through the prophets and later the rabbis, is the only trustworthy
means of ascertaining G-d’s will. RYH”L felt that a Jew must embrace the Torah primarily
because of its reliable Author, and not because of its intellectual appeal.
Abelard created the same dichotomy but in the opposite direction. He regularly raises the
issue of “authority” vs. “reason” as the main theological dispute of his time. His contempt
for the Jew’s arguments is based on the Jew’s over-emphasis and reliance on the “authority”
of the Law, whereas the Christian, who is much closer to the Philosopher in his narrative,
relies primarily on reason over authority. One example of his criticism of Judaism appears
in the Philosopher’s generally friendly conversation with the Christian:
Your point that errors sometimes occur in distinguishing or recognizing reasons is
certainly true and obvious. But this only happens to people lacking in experience of rational
philosophy and in discerning arguments. The Jews who ask for signs instead of arguments,
and those who put their defense in another person’s words, admit to being like this – as
14. Abelard (1995), viii.
15. One example is the doctrine that babies who died before their baptism are condemned to eternal damnation.
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though it’s easier to judge about the authority or text of someone absent than about the
reasoning or view of someone present, and as if the former’s meaning can be examined
better than the latter can.16
RYH”L’s main argument was not with Christianity, which is why he devotes so little space
to presenting it and refuting it. It appears that this religion was not posing a major threat to
his compatriots in Andalusia. If anything, he viewed it as being irrational and making faith
claims, such as the virgin birth and how three really equals one, that were irreconcilable
with logic. Such faith claims could only be accepted if proven by overt, empirical miracles.
As the king tells the Christian disputant (Kuzari 1:5):
Logic plays no part in your argument; if anything, logic dictates the exact opposite. When
it comes to things illogical, the only way a person will be convinced [that reality is different]
is by seeing something firsthand. When a person sees something with his own eyes, he has
no choice but to fully accept the phenomenon as true, despite its illogic. The individual is
then forced to reconcile the logic of the case with what he saw, and to gradually work out
some logical explanation for the phenomenon. A good example of this is found among the
empirical scientists. They develop their theories in conformity with logic and also dismiss
various phenomena as being logically impossible. But if you demonstrate to them empirically that something they had previously dismissed actually exists, they are forced to revise
their theories and find a way to explain the new phenomenon based on the stars or nature.
Because ultimately, you cannot deny your eyes. In your case, however, you have not shown
me any physical evidence to substantiate your beliefs. Furthermore, what you suggest is
totally foreign to me; I was not raised with these ideas. Therefore I need to search more
thoroughly until I find the truth.
Nowhere, however, did RYH”L hurl any epithets or insults against the theologians of
other faiths in his narrative. The only person who is somewhat treated dismissively is
the rabbi. The Khazar King states about Jews that due to their exilic history, they’ve “lost
their connection to their past and have no depth of wisdom.”17 He didn’t think that the Jew
would be able to teach him anything, which is why he only called upon him as a last resort.
By contrast, although Abelard devotes more space in his Dialogue to his fictional rabbi,
his contempt shines through much more clearly for the irrationality of Judaism. At one
point, Abelard’s obliviousness to his own bias against Judaism is comically evident, when,
placing words in the mouth of the wise Philosopher who is standing together with the
Christian and the Jew, he states :
I found that the Jews were fools and the Christians crazy – so to speak, no offense to you
who are called Christian.18
While the Philosopher is concerned about offending the Christian, he has no problem
offending the Jew to his face! This is not surprising in light of the rampant hostility against
16. Dialogue §167.
17. Kuzari 1:12.
18. Dialogue §6.
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Jews that existed in France in-between the first two Crusades.19 Furthermore, when reading
the arguments of the Jew, one gets a sense that Abelard maintained only a superficial knowledge of Judaism and in fact misunderstood a lot about Jewish practice. For example, the Jew
of his narrative places an inordinate amount of emphasis on Brit Milah (circumcision) as the
most important mitzvah, and further argues (Dialogue §73) that the reason why Jews have
the commandments of Brit Milah and Kashrut are primarily to separate them from gentiles!
We will not be able to review the entire narrative of Abelard’s work in this space. Suffice
it to say for our purposes that Abelard used the fictional disputation with the Jew to set
up a straw man that would bolster his argument that faith based on authority does not
pass the Philosopher’s test, nor does it pass Abelard’s standards. His usage of Judaism to
demonstrate this is merely a vehicle to argue that Christianity must do better if it is to
survive the war of ideas.
RYH”L takes the exact opposite approach. Faith is not the opponent, philosophy is. Philosophy offers only a pale image of truth when compared to the vivid images of the Prophets.
We rely on the authority of G-d’s word because we (via our ancestors) experienced the events
at Sinai first-hand and have been transmitting that message faithfully throughout history.
Experiencing G-d and His teachings is far more powerful and truth-affirming than inferring
those truths from logic and reason.
The irony of this 12th-century dialectic between a Christian rationalist and a Jewish
traditionalist is that the pendulum swung back and forth within both faiths for centuries.
Christian doctrinaires opposed philosophers like Abelard, but Abelard would find support
among his own kindred spirits in the decades and centuries that followed. Similarly, RYH”L
would prevail among a certain segment of Jewish thinkers, but, as Menachem Kellner
has observed, “Judah Halevi wrote his Kuzari precisely in order to refute the kind of Judaism which was soon to find its classic expression in the works of Maimonides.” 20 That is,
Maimonides’ Guide may have much more in common – in this rationalist vs. traditionalist
dichotomy – with Peter Abelard than he does with RYH”L! This should not be as shocking
as it seems, because Abelard’s philosophical heir in the 13th century was Thomas Aquinas,
who was influenced by Rambam’s Aristotelian distillation of the Torah, citing him several
times throughout his works.
While Rabbi Yehuda HaLevi and Peter Abelard likely never met, they utilized uncannily
similar methods in arguing for their respective brands of religious thought, at almost exactly
the same time in history. Even though their theological inclinations were mirror images of
19. For an analysis of Abelard’s attitude towards Jews of the 12th century see Mews, “Abelard and Heloise on Jews
and Hebraica Veritas,” in Christian Attitudes Toward the Jews in the Middle Ages: A Casebook (Routledge, 2006), 83–108.
20. Menachem Kellner, Maimonides’ Confrontation with Mysticism (Oxford: Littman Library of Jewish Civilization,
2006), 15. In the footnote to this statement, Kellner writes: “I hope I may be permitted the following conceit:
Maimonides struggled against ‘proto-kabbalah,’ the most elite (and perhaps therefore dangerous) expression
of which was Halevi’s Kuzari; that book itself, in turn, was written in reaction to ‘proto-Maimonideanism.’”
Kellner’s “proto-kabbalah” refers to those works, like Kuzari, which reject arguments for the sake of Judaism
using rational logic, and instead discuss the esoteric and mystical aspects of Judaism based on traditions that
transcend logical proofs.
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each other and their ideas were in many ways diametrically opposed, some social scientists
believe in the idea of a “collective consciousness” (a term coined by Emile Durkheim21) to
explain how people of the same era express ideas in very similar ways. This collective way
of formulating and expressing ideas can transcend geographical, religious, and sociological
divides. Although RYH”L and Abelard lived in different “worlds,” they shared a common
language and way of thinking.
We can benefit from a better understanding of the historical zeitgeist of great Jewish
thinkers. Understanding what they felt were the greatest threats to Judaism in their time
and place enables us to identify the threats to tradition in our own time and place. With
this knowledge, we can better discern how to apply – or not apply – these medieval teachings to the modern era.
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Hirschian Humanism
After the Holocaust:
An Analysis of Rabbi Shimon Schwab’s Approach
rabbi shmuel lesher

Rabbi Shimon Schwab:
A Brief Biographical Sketch
R. Shimon Schwab (1908–1995) was born in Frankfurt am Main, Germany. He received
his early education at the famed “Hirsch-realschule” in Frankfurt founded by R. Samson
Raphael Hirsch. After studying in the Frankfurt Yeshiva headed by R. Solomon Breuer, the
son-in-law of R. Hirsch, R. Schwab decided to travel to Lithuania to study under R. Yosef Leib
Bloch and R. Chaim Rabinowitz at the Telshe yeshiva. After Telshe, he went on to study at
the Mir Yeshiva. During this period, he forged close relationships with many of the great
Lithuanian Torah leaders of his day including R. Yerucham Levovitz, R. Eliezer Yehudah
Finkel and R. Chaim Ozer Grodzinski. He received his semicha from R. Finkel and R. Tzvi
Hirsch Kamai, the Rav of Mir.
R. Schwab held a number of rabbinical positions in Europe, before he made his way to
America to become the Rav of Congregation Shearith Israel in Baltimore, Maryland in 1936.
Upon his arrival, R. Schwab immediately became very active in the larger Jewish community.
Along with the help of a group of dedicated lay leaders, he founded Bais Yaakov of Baltimore.
In 1941, he also assembled the second annual Agudah Convention in Baltimore.1
In 1958, R. Schwab joined the rabbinate of K’hal Adath Jeshurun of Washington Heights
(KAJ), Manhattan, New York where he served alongside R. Dr. Joseph Breuer. During these
years, in addition to leading his large and vibrant kehillah, R. Schwab’s reputation as a
leader of Torah Jewry grew. He took an active role in many national Orthodox institutions.
1.

Moshe L. Schwab, “Biography of Rav Shimon Schwab,” in Rav Schwab on Prayer (Brooklyn: ArtScroll Mesorah,
2001), xv.
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Even though he taught himself how to speak and write in English, he became known
for his eloquent public addresses at Daf Yomi Siyumei HaShas and at Agudath Israel and
Torah Umesorah conventions.2 He was also the head of the Rabbinical Beis Din for Torah
Umesorah.3 His most well-known work is his Ma’ayan Beis Ha-Shoevah, a commentary on
the Torah, which he wrote at the request of R. Elchanan Wasserman.4 He served the KAJ
community until his passing in 1995.5
R. Schwab was raised with the Torah Im Derekh Eretz philosophy of Frankfurt.6 Although
he always saw himself as a student of the Hirschian school,7 his influence was felt well
beyond the confines of his own community. As a yeshiva student, and later as a Torah leader
in America, he served as a bridge between the worlds of German and Lithuanian Jewry.8

Rabbi Shimon Schwab’s Approach to Humanism After the Holocaust
In 1961, R. Shimon Schwab made a unique contribution to the way his community and
others commemorate the Holocaust. Shortly after he joined the rabbinate of KAJ, R. Schwab
was asked by R. Dr. Joseph Breuer9 to compose a special Tisha B’av kinnah for their kehillah.10
2. R. Eliyahu Meir Klugman, “The Ish Ha’Emes: The Man of Impeccable Integrity, Rabbi Shimon Schwab,” The
Jewish Observer (Summer 1995), 19–20.
3. Schwab, “Biography of Rav Shimon Schwab,” in Rav Schwab on Prayer, xviii.
4. Introduction to Ma’ayan Beis Ha-Shoevah (Brooklyn: ArtScroll Mesorah, 1994).
5. Schwab, “Biography of Rav Shimon Schwab,” xvii.
6. Torah Im Derekh Eretz is the slogan most commonly associated with R. Samson Raphael Hirsch. For R. Hirsch,
Torah Im Derekh Eretz does not just mean the study of Torah combined with an occupation as the Mishna in
Avos (2:2) states, “Yafe Talmud Torah Im Derekh Eretz – great is study of the Torah when combined with a worldly
occupation.” Hirschian Torah Im Derekh Eretz, translated by some as religious humanism, is a philosophy that
embraces the interaction between Torah and culture. For R. Hirsch, Torah Im Derech Eretz refers to the relationship between Torah and the civilization of any given epoch. The application of Torah values to a particular
age or culture is the historic task of the Jewish people and must be negotiated anew for every age. If properly
understood and applied, R Hirsch believed the Torah would reign supreme in every age and culture. See Dayan
Isidor Grunfeld, Judaism Eternal, Vol. 1: S.R. Hirsch – The Man and His Mission (London: Soncino, 1956), xvii-xviii.
7. R. Klugman, “The Ish Ha’Emes,” 12.
8. Moshe L. Schwab, “Biography of Rav Shimon Schwab,” in Rav Schwab on Prayer, ix-x. For more biographical details
on R. Schwab, see Moses L. Schwab, “Rav Simon Schwab: A Biography,” in Moreshet Tzvi – The Living Hirschian
Legacy: Essays on ‘Torah im Derech Eretz’ and the Contemporary Hirschian Kehilla (New York: K’hal Adath Jeshurun,
1988), 45–51; Moshe L. Schwab, “Biography of Rav Shimon Schwab,” in Rav Schwab on Prayer, ix-xx; R. Eliyahu
Meir Klugman, “The Ish Ha’Emes: The Man of Impeccable Integrity, Rabbi Shimon Schwab,” The Jewish Observer
(Summer 1995), 11–22.
9. R. Dr. Joseph Breuer, the grandson of R. Samson Raphael Hirsch, was the founding Rav of K’hal Adath Jeshurun
in Washington Heights, Manhattan. For biographical details on R. Breuer see David Kranzler and R. Dovid
Landesman, Rav Breuer: His Life and His Legacy (New York: Feldheim, 1998) and Dr. Ernst J. Bodenheimer and
R. Nosson Scherman, “Rav Dr. Joseph Breuer, One Year After His Passing” The Jewish Observer, Vol. 15, no. 6
(May 1981).
10. See R. Avrohom Chaim Feuer and R. Avie Gold (ed.), Tefillah L’Moshe – The Complete Tishah B’av Service (Brooklyn:
ArtScroll Mesorah, 1991), 387–390 which cites R. Schwab who recounted that R. Breuer approached him in 1959
to write the kinnah. Also see Moshe Schwab, “A Biography of Rav Shimon Schwab,” Rav Schwab on Prayer, xix who
references the story. From a letter written by R. Dr. Joseph Breuer, it appears that R. Schwab had completed
the kinnah by March 1, 1961. See Mitteilungen, Vol. 22 (June-July, 1961). Republished in A Unique Perspective: Rav
Breuer’s Essays, 1914–1973 (New York: The Rabbi Dr. Joseph Breuer Foundation, 2010), 459.
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Although it was originally written for the KAJ community, many other congregations have
adopted the custom of reciting it on Tisha B’av.11 To be sure, there have been others who
authored kinnos to commemorate the Holocaust.12 However, it appears that, especially in
America, R. Schwab’s kinnah was one of the first written by a rabbinic figure to gain widespread popularity.
In addition to his innovative Holocaust kinnah, the events of the Holocaust played a
significant role in how R. Schwab interpreted and perpetuated the Torah Im Derekh Eretz
philosophy to which he was heir. According to R. Schwab, Torah Im Derekh Eretz was seen
by R. Samson Raphael Hirsch as the ideal model. However, openness to secular culture has
historically been the minority opinion among gedolei yisrael.13
R. Schwab reached this conclusion after re-evaluating his position multiple times throughout his life. In a speech he delivered in 1990,14 he recalled how the events of Kristallnacht
(Nov 9, 1938 – Nov 10, 1938), and later the Holocaust, shook his belief in Torah Im Derekh Eretz
to the core. How could R. Hirsch have believed the humanism of Germany would lead to
an uplifted and righteous society when the same humanistic society ended up commiting
genocide without much protest from the “enlightened students of Schiller and Goethe?” 15 R.
Hirsch must not have seen German humanistic Bildung16 as anything more than a time-bound
compromise in order to save his community from assimilation.17 R. Schwab was referring
to an essay he wrote in 1934 entitled Heimkehr ins Judentum (Homecoming To Judaism).18 Here
R. Schwab claimed R. Hirsch only intended Torah Im Derekh Eretz as a temporary allowance.
This book was the first substantial rejection of Torah Im Derekh Eretz written by someone
who grew up in the Hirschian community.19
11. Tefillah L’Moshe, 394.
12. For other kinnos composed for the Holocaust, see Mordechai Meir, “Zakhor Na Ha-Bikhios Bi-Tahom HaGoyos:
Kinnos L’zekher HaShoah,” Akadamos, vol. 9 (2000): 77–99 (Hebrew). Also see Jacob J. Schacter, “Holocaust Commemoration and Tish’a be-Av: The Debate Over ‘Yom ha-Sho’a’,” Tradition: A Journal of Orthodox Jewish Thought,
vol. 41, no. 2 (Summer 2008): 164–197, especially 194–195n36–41 for sources on R. Joseph B. Soloveitchik’s position. See also Jacob J. Schacter, “The Rav and the Tisha B’Av Kinot,” in Zev Eleff, ed., Mentor of Generations:
Reflections on Rabbi Joseph B. Soloveitchik (Jersey City: Ktav, 2008), 303–314, and earlier in Jacob J. Schacter,
“Rabbi Joseph B. Soloveitchik on the Tisha B’Av Kinos,” Jewish Action, vol. 54, no. 4 (Summer 1994): 11–12.
13. Anonymous, “A Letter Regarding ‘the Frankfurt Approach’,” ha-Ma’ayan, vol. 6, no. 4 (1966): 4–7 (Hebrew). A
translation of this anonymous essay appears in Shnayer Z. Leiman, “From the Pages of Tradition – R. Shimon
Schwab: A Letter Regarding the “Frankfurt’ Approach,” Tradition: A Journal of Orthodox Jewish Thought, vol. 31,
no. 3 (Spring 1997): 71–77. Dr. Leiman writes in 77n4 that members of ha-Ma’ayan’s editorial board confirmed
his suspicion that the anonymous author was R. Shimon Schwab.
14. R. Shimon Schwab, “Torah Im Derech Eretz – A Second View,” in Selected Speeches: A Collection of Addresses and
Essays on Hashkafah, Contemporary Issues and Jewish History (New York: C.I.S. Publishers, 1991), 236–252, the transcript of an address delivered at K’hal Adath Jeshurun on February 19, 1990.
15. Ibid.
16. Referring to the German tradition of self-formation through acculturation and education attributed to Wilhelm Von Humboldt (1791–1810).
17. Selected Speeches, 239.
18. R. Shimon Schwab, Heimkehr ins Judentum (Homecoming To Judaism) (Frankfurt: Hermon-Verlag, 1934; German).
19. Marc B. Shapiro, Between The Yeshiva World and Modern Orthodoxy: The Life and Works of Jehiel Jacob Weinberg 1884–
1966 (Portland: Littman Library, 1999), 152. Dr. Shapiro notes that one of the first articles written by the great
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An English version of this essay, prepared by K’hal Adath Jeshurun translator Gertrude
Hirschler, appeared in 1978. 20 Around the same time he published Heimkehr ins Judentum,
R. Schwab wrote to a number of Eastern European Torah leaders asking them about the
permissibility of incorporating secular studies into a yeshiva curriculum.21 Dr. Marc B. Shaprio
notes that this was yet another sign of the waning popularity of Torah Im Derekh Eretz at
the time, even in Germany itself.22 Apparently, R. Schwab, who had studied in Lithuanian
yeshivos, was not convinced of the permissibility of what had been established as normative
practice in his own country. Dr. Shapiro’s analysis is correct. However, consider R. Schwab’s
query in light of his unequivocal rejection of Torah Im Derekh Eretz in his Heimkehr ins Judentum. Based on the dates of his letters and the responses of his interlocutors, it appears that
even as he published Heimkehr ins Judentum, R. Schwab felt the viability of Torah Im Derekh
Eretz was still an open question – or at least one still worthy of inquiry.23

20.
21.

22.
23.

Jewish historian Jacob Katz was devoted to Heimkehr ins Judentum. See Katz, “Umkehr oder Rückkehr,” Nachlath
Zwi, 5 (1935), 89–95 and Katz, With My Own Eyes, Ann Brenner and Zipora Brody (trans.) (Hanover: Brandeis
University, 1995), 96.
Gertrude Hirschler, and published in R. Shimon Schwab, Heimkehr ins Judentum (Homecoming to Judaism),
trans. Gertrude Hirschler (New York, 1978).
Shapiro, Between The Yeshiva World and Modern Orthodoxy, 152. Shapiro notes that a copy of the original letter
exists in the Joseph Rozin Archive, Yeshiva University. The four Eastern european rabbis who are known to
have responded in writing are R. Elhanan Wasserman, R. Barukh Ber Leibowitz, R. Avraham Yitzhak Bloch, and
R. Yosef Rozen. Their replies are printed in Yehuda (Leo) Levi, Shaarei Talmud Torah (Jerusalem, 1981), 296–312.
For more on the background of R. Schwab’s letter and the responses he received see Jacob J. Schacter, “Torah
u-Madda Revisited: The Editor’s Introduction,” Torah U-Madda Journal, Vol. 1 (1989), 1, 15n1–2; Yehuda (Leo) Levi,
“Rabbi Samson Raphael Hirsch-Myth and Fact,” Tradition: A Journal of Orthodox Jewish Thought, Vol. 31, no. 3
(Spring 1997), 11; Marc B. Shapiro, “Torah im Derekh Erez in the Shadow of Hitler,” Torah Umadda Journal, Vol.
14, (2006–2007), 85–86,95.
Shapiro, Between The Yeshiva World and Modern Orthodoxy, 152.
However, there seems to be some discrepancies among those who record the story. Shapiro records that R.
Schwab wrote the letter in 1933, whereas Schacter records it was written in 1934. According to Schacter, R.
Bloch responded on February 22, 1934. Most surprising is R. Dr. Norman Lamm’s assertion that the question
was posed from America. See Norman Lamm, Torah Umadda (Northvale, NJ: Jason Aronson, Inc., 1990), 44. In
R. Lebowitz’s response to R. Schwab published in HaPardes, Vol. 10, no. 13 (January 1940), 16 he addresses R.
Schwab by name with his title as a “Rav in Baltimore.” This may have been R. Lamm’s source for the question
being asked from America. Later, when R. Lebowitz’s Birkhas Shmuel was published, the response was changed
to “a Rav in Ashkenaz.” See Birkhas Shmuel, vol. 1, Kiddushin, no. 27 (New York, 1972), 38. Either way, contrary to
what Dr. Levi writes that R. Schwab was still a student in a Lithuianian yeshiva when he posed the question,
R. Schwab had already left the Mir Yeshiva by 1931. By September of 1933 he had already accepted a rabbinic
position in Ichenhausen, Bavaria. See Moshe L. Schwab, “Biography of Rav Shimon Schwab,” Rav Schwab on
Prayer, x-xi. It appears more likely that R. Schwab sent his letters as he started making arrangements to open
a yeshiva in Bavaria. This is in fact how I heard the story from R. Dovid Landesman, R. Breuer’s biographer.
See his There Are No Basketball Courts In Heaven (McKeesport, PA: Jewish Educational Workshop, 2010), 142–143.
Nevertheless, there is reason to believe that Dr. Levi’s record of the story should be the most accurate. In addition to publishing the four responses to R. Schwab, Dr. Levi writes in his Torah Study: A Survey of Classic Sources
on Timely Issues (New York: Feldheim, 2002), 363n13 that R. Schwab himself shared R. Yosef Rozen’s response
with him personally. It is unlikely that Dr. Levi would not have gotten the context of the letters accurately
from R. Schwab. Perhaps one can suggest in Dr. Levi’s defense, that R. Schwab may have posed the question at
least twice. Once when he was a yeshiva student in Lithuania and then again in writing later when opening
a yeshiva in Bavaria.
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Later in his life, after re-assessing R. Hirsch’s writings, R. Schwab came to believe that his
earlier view was incorrect. In this later re-evaluation, R. Schwab felt that Hirsch did, in fact,
wholeheartedly believe in the significance of humanism for society. After this realization,
in 1966, R. Schwab wrote an essay entitled, “Elu ViElu: These and Those,” which showed the
validity and necessity of both the “Torah Only” approach of many gedolei yisrael and the
Hirschian “Torah Im Derekh Eretz” approach. R. Schwab wrote this 47-page pamphlet in the
form of a series of dialogues intended as the “echoes of endless discussions amongst our
searching youth.”24
On the 48th anniversary of Kristallnacht, in 1986, R. Schwab echoed his previous concern,
expressing that in a post-Holocaust world, although he accepted R. Hirsch’s Torah Im Derekh
Erech application to science, medicine, and history, he could no longer believe in the power
of culture and secular humanism.25 Although R. Hirsch celebrated Schiller, and all the
values of ethics and humanism he represented, this vision was “broken by the shattering
of windows and the screaming of frightened children in the night.”26 “We do not extend
Torah Im Derekh Eretz to include philosophy, ethics, morality or humanism...No longer are
we going to seek out Schiller to teach us about humanity. It no longer interests us.” 27 He
therefore discouraged the study of these disciplines, stating unequivocally:
The age of Humanism was a passing episode in the annals of history...The lessons of Kristallnacht –
don’t believe there is Torah among the goyim (gentiles). Let us not make the same mistake as our
ancestors, to believe there is any other ethical culture for us beside the Torah.28

24. It was published by Philipp Feldheim, Inc., and included a brief preface by R. Dr. Joseph Breuer. See also the
related essay by R. Joseph Breuer, “Torah im Derech Eretz: A Hora’as Sha’ah?” Mitteilungen, Vol. 26 (August – September 1965): 1–2 (German), and then translated into Hebrew as R. Joseph Breuer, “Torah ‘im Derekh Erez. —Hora’as
Sha’ah?” ha-Ma’ayan, vol. 6, no. 4 (1966): 1–3 (Hebrew). See also Shnayer Z. Leiman, “Rabbinic Responses to Modernity,” Judaic Studies, no. 5 (Fall 2007): 1–122, especially 57–96 on R. Samson Raphael Hirsch, and. 84–85n122
on this article by R. Breuer. It is beyond the scope of this essay to explore this article by R. Schwab.
25. R. Shimon Schwab, “Kristallnacht: A Historical Perspective,” in Selected Writings: A Collection of Addresses and
Essays on Hashkafah, Jewish History and Contemporary Issues (New York: C.I.S, 1988), 81–87. See also R. Shimon
Schwab, “Fifty Year After Kristallnacht,” in Selected Speeches, 30–36, the transcript of an address delivered at
K’hal Adath Jeshurun on October 30, 1988.
26. Ibid., 84–86. For more on R. Hirsch and Friedrich von Schiller, see the annotated translation of R. Hirsch’s
address delivered at “the Celebration of the Israelitischen Religionsgesellschaft’s School in Frankfurt am
Main on November 9, 1859 on the Eve of the Schiller Festival,” which was first translated to English in Marc B.
Shapiro, “Rabbi Samson Raphael Hirsch and Friedrich von Schiller,” Torah u-Madda Journal, vol. 15 (2008–2009):
172–187. Several years later, in 2012, the official publication committee of R. Samson Raphael Hirsch’s writings
for the Hirschian community published an English translation of R. Samson Raphael Hirsch, “Address Delivered on the Eve of the Schiller Centenary,” in The Collected Writings of Rabbi Samson Raphael Hirsch, vol. 9: Timeless
Hashkafah (New York: Rabbi Dr. Joseph Breuer Foundation, 2012), 137–152, with the translation having been
decades earlier by Gertrude Hirschler.
27. Ibid.
28. Ibid. Also see Rav Schwab on Prayer, 54 where R. Schwab noted on November 10th, 1990, the 52nd anniversary of
Kristallnacht, that “this nation [Germany] of poets and thinkers was, at its core, really nothing but a horde of
highly organized wild animals. All their developments in medicine, science, art, music, and philosophy did
not make them one iota more human.”
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However, as forceful as this statement was, it is unclear if this was in fact R. Schwab’s final
position. In his last comments on the matter in 1990, he argued for Torah Im Derekh Eretz as an
ideal model.29 Although he did caution about the dangers of the arts and literature influencing our moral compass, he did not vouch for a complete break with those disciplines.30 As
indicated by the title of his essay, R. Schwab believed, “Elu ViElu divrei Elokim hayim” – These
and those are the words of the Living G-d.31 Both the “Torah Only” approach of the majority
of gedolei yisrael, and the “Torah Im Derekh Eretz” approach are of equal validity and importance
for the Jewish community.32 However, as the Holocaust demonstrated, we should be cautious
when approaching secular humanism. Ultimately, there is no other true ethical code that
produces an uplifted and righteous society other than the Torah. Although commitment
to both disciplines – Torah and humanism – was seen by R. Hirsch as the ultimate goal, it
appears that the same cannot be said for R. Schwab.33
Although R. Schwab apparently regained some of his conviction in Hirschian humanism,
the Holocaust challenge has been posed to the Hirschian position and to religious humanism
in general. How can one believe the study of the humanities can guarantee humaneness?
R. Aharon Lichtenstein marshals the words of the literary critic George Steiner:
We now know that a man can read Goethe or Rilke in the evening, that he can play Bach and
Schubert, and go to his day’s work in Auschwitz. To say he has read them without understanding
or that his ear is gross, is cant. In what way does this knowledge bear on literature and society, on
the hope, grown almost axiomatic from the time of Plato to that of Mathew Arnold, that culture
is a humanizing force, that the energies of the spirit are transverse to those of conduct?34
R. Lichtenstein notes this is a “terrifying question for believers in the self-sufficiency
of secular humanism, [and] a formidable one for advocates of religious humanism.”35 In
response to this challenge, R. Lichtenstein argues as long as the ultimate source of morality

29. R. Shimon Schwab, Selected Speeches, 236–252. In fact, in his Ma’ayan Beis Ha-Shoevah, Parshas Yisro, 194 (Hebrew)
he takes a more humanistic approach to explain the very same Midrash he mentioned as the lesson of Kristallnacht – “If a person tells you there is Torah among the nations of the world, do not believe him. However, if
a person tells you there is wisdom among the gentiles, believe him” (Eicha Rabba 2:13).
30. Ibid. 246.
31. A reference to Eruvin 13b.
32. R. Shimon Schwab, These and Those (New York: Feldheim, 1966), 40–42.
33. For more on the development of R. Schwab’s position vis a vis Torah Im Derekh Eretz as well as his criticisms of
Modern Orthodoxy and Torah u-Madda, see Zev Eleff, “American Orthodoxy’s Lukewarm Embrace of the Hirschian Legacy, 1850–1939,” Tradition: A Journal of Orthodox Jewish Thought, vol. 45, no. 3 (Fall 2012): 35–53, and Zev
Eleff, “Between Bennett and Amsterdam Avenues: The Complex American Legacy of Samson Raphael Hirsch,
1939–2013,” Tradition: A Journal of Orthodox Jewish Thought, vol. 46, no. 4 (Winter 2013): 8–27, esp. 20–26.
34. George Steiner, Language and Silence: Essays, 1958–1966 (London: Faber and Faber, 1967), 15–16.
35. R. Aharon Lichtenstein, “Torah and General Culture: Confluence and Conflict,” in Jacob J. Schacter, ed., Judaism’s Encounter with Other Cultures – Rejection or Integration? (Northvale, NJ: Jason Aronson, Inc., 1997), 217–292,
quote at 249–250.
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is the Torah and our humanism is fettered in religious conviction, religious life can gain
much from the study of the humanities.36
We cannot know how R. Hirsch himself would respond to this challenge, however, one
can certainly hear echoes of Hirschian thought in R. Lichtenstein’s defense of religious
humanism.37 According to the Hirschian authority Dayan Isidor Grunfeld, R. Hirsch argued
for a religious humanism anchored by divine revelation. In fact, Grunfeld loosely translated
Torah Im Derekh Eretz, as “G-d-rooted religious humanism.”38
In this view, an irreligious or secular humanism is bound not to elevate man, but rather to
debase him. Religious humanism, on the other hand, embraces the intrinsic dignity of man
because he was created in the image of G-d.39 For R. Hirsch, this principle is fundamental
to his view of all of mankind joined in one universal “brotherhood.”40 By ceasing to regard
man as being of a higher and divine origin, secular humanism, paradoxically results in the
diminishing of man’s value.41
In fact, R. Hirsch in his commentary on the Torah, argues for the intrinsic value of Torah
Im Derekh Eretz, or culture, even in the face of the potential negative impact of secular culture:
Culture starts the work of educating the generations of mankind and the Torah completes it; for
the Torah is the most finished education of Man…culture in the service of morality is the first stage
of Man’s return to G-d. For us Jews, Derekh Eretz and Torah are one. The most perfect gentleman
and the most perfect Jew, to the Jewish teaching, are identical. But in the general development
of mankind culture comes earlier…But of course, where culture and civilisation are used in the
service of sensuality, the degeneration only gets all the greater. But still such misuse of culture
does not do away with the intrinsic value and blessing of Derekh Eretz.42

36. Ibid.
37. Ironically, R. Lichtenstein was critical of R. Hirsch’s humanism. He wrote that, “it is precisely the sense of
accommodation and concession – at times, even apologetics – that is persistent, if not pervasive. The humanism is genuine and genuinely Jewish; and yet at many points, the sense that we are dealing with an element
that has been engrafted is inescapable.” See R. Aharon Lichtenstein, “Legitimization of Modernity: Classical
and Contemporary,” in Moshe Z. Sokol, ed., Engaging Modernity: Rabbinic Leaders and the Challenge of the Twentieth Century (Northvale, NJ: Jason Aronson, Inc., 1997), 3–33, quote at 30. See also R. Aharon Lichtenstein, “‘Mah
Enosh’: Reflections on the Relation between Judaism and Humanism,” Torah u-Madda Journal, vol. 14 (2005–2006):
1–61, where although he does not quote R. Samson Raphael Hirsch, he does quote from his son in Dr. Mendel
Hirsch, Humanism and Judaism, trans. J. Gilbert (London: Beddo Press, 1928), at 51n2. See also Mendel Hirsch,
“Humanism and Judaism,” in Jacob Breuer, ed., Fundamentals of Judaism: Selections from the works of Rabbi Samson
Raphael Hirsch and outstanding Torah-true thinkers (New York: The Rabbi Samson Raphael Hirsch Society, 1949),
167–179. This critique predates R. Lichtenstein. See Gershom Scholem, “Politik der Mystik, Zu Isaac Breuer’s ‘Neuen
Kusari’,” Jüdische Rundschau, vol. 39, no. 57 (17 July 1934): 1–2 (German) cited in Mordechai Breuer, The Torah Im
Derekh Eretz of R. S.R. Hirsch (New York: Feldheim, 1970), 61n117.
38. Dayan Isidor Grunfeld, Introduction to Horeb (London: Soncino, 1962), xciii.
39. See R. Akiva’s statement in Avos (3:14), “Beloved is man for he was created in the image [of G-d].”
40. R. Samson Raphael Hirsch, The Pentateuch, trans. Isaac Levy (London: L. Honig & Sons, 1959), Genesis 5:1.
41. Dayan Isidor Grunfeld, Judaism Eternal, vol. 1: S.R. Hirsch – The Man and His Mission (London: Soncino, 1956), xx.
42. Hirsch, The Pentateuch, Genesis 3:11.
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Although what can be called “low culture” or “degenerative humanism” corrupts Torah
ideals, this does not negate the intrinsic value of “good and true culture.” Indeed, according
to R. Hirsch, “Jews rejoice whenever or wherever culture elevates people to a perception of
true values and to nurture goodness.”43
Perhaps the Hirschian response to the Holocaust challenge is that if we do not believe we
are the ultimate arbiters of truth and morality, fundamentally, our value system remains
sacrosanct even when it is not recognized by society, namely, even in Nazi Germany. The
utter failing of a secular humanistic society does not undermine the value of a G-d-fettered
humanism. Even after the horrors of the Holocaust, Hirschian humanism remains intact.
In the words of Jacob Breuer, Torah Im Derekh Eretz is indeed a “Timeless Torah.”44

Thank you to Dan Rabinowitz and Menachem Butler of the Seforim Blog for their
editorial assistance and for giving permission to re-publish a new version of the
article. Thank you to my father-in law R. Hanan Balk and Yehuda Geberer who shared
some important sources with me. I am indebted to my rebbe and mentor R. Netanel
Wiederblank in general, and in particular for his advice and insight into this topic.
This is a revised and updated version of an article which
first appeared in the Seforim Blog (April 6, 2021).

43. Ibid.
44. See the title of Jacob Breuer, ed., Timeless Torah: An Anthology of the Writings of Rabbi Samson Raphael Hirsch (New
York: The Rabbi Samson Raphael Hirsch Society, 1957).
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Psalm 16:1 — The Red-Gold
Crown of the Tikkun HaKlali
chaim oliver

This essay will explore what Rebbe Nachman of Breslov taught about the saying of
Psalms, specifically his Tikkun Haklali, the General Remedy.
Rebbe Nachman was once speaking with someone about reciting Psalms. The Rebbe said
that the most important thing about saying Psalms is for a person to say them about himself
and find himself in each and every psalm. The man to whom the Rebbe was speaking asked
him how to do this. The Rebbe said that just as King David, in certain Psalms, beseeched
Hashem to save him from battles, so a person must apply the Psalms to himself in terms of
his struggle against the evil inclination and its cohorts. And a person should do the same
with all the other various situations and expressions found in the Psalms. The man then
asked Rebbe Nachman how he could express his inner feelings on those verses in Psalms
where King David praises himself, such as “Guard my soul because I am devout” (Psalm 86:2),
and the like. The Rebbe responded that a person must also apply these verses to himself.
For a person must judge himself favorably and find in himself some merit and good point,
such that in relation to this good point, he is indeed “devout.”

The Tikkun Haklali General Remedy
Rebbe Nachman taught us to find ourselves in the words of the Psalms and the life of King David:
“All the battles from which King David entreated G-d to save him — a person has to apply them
all to himself. A person has to find in himself some merit and good point.”
Rebbe Nachman said, “If you believe it is possible to destroy, believe it is possible to repair.”
Tikkun HaKlali (Complete or General Remedy) provides a way for us to move ahead with
our lives despite our spiritual stumbling.
CHAIM OLIVER, a Breslov Teacher, is active with Breslov Research Institute in Canada. For many years, he
has taught weekly classes on Breslov Teachings at the BAYT and other synagogues. A professionally trained
writer, teacher, motivational speaker and facilitator, Chaim has presented Rav Nachman’s Torah insights to
many diverse audiences and individuals. Professionally, Chaim is the Managing Partner of What If What Next,
a full-service digital marketing agency offering PR, Web Site Development, SEO, Content Creation, and Social
Media Management. He can be reached at holiver@whatifwhatnext.com.
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The Talmud states that there are ten types of songs in Tehillim, the Book of Psalms:
Ashrei, Brachah, Maskil, Nitzuach, Shir, Niggun, Mizmor, Tefilah, Hodaah, and Hallelujah.
The holy tzaddik (righteous person), Rebbe Nachman of Breslov, revealed that the recitation of the ten specific Psalms he identified, each representing one of these categories,
would act as an effective path to Hashem. “I am very positive in everything I say. But I am
most positive regarding the great benefit of these ten Psalms. These are the ten Psalms: 16,
32, 41, 42, 59, 77, 90, 105, 137, 150. This is the General Remedy (Tikkun HaKlali).”

An Overview of Psalm 16
Psalm 16 sets the stage for personal exploration and praying to Hashem, leading to the
rectification of the Tikkun Haklali. Hence, its central theme: understand that Hashem is
always ready to forgive.
In this Psalm, David praises Hashem for all the good He has bestowed on him and the
Jewish nation. He emphatically states that the good we receive is based not on our merit
but on the merit of our holy tzaddikim (righteous ones), who have preceded us through
many generations. The worship of foreign, false gods is rejected. Israel’s genuine success
comes only from Hashem and His willingness to forgive our sins, as exemplified by the
forgiveness of David for his indiscretion with Bathsheba. Philosophically, David affirms
that Hashem created the universe and is involved directly with all His creations, especially
the Jewish nation.
We will now turn to the first verse of this psalm looking deeply into its very first word, מכְ ָּתם.ִ

יתי ָב ְך׃
ִ י־ח ִס
ָ ל ִ ּכ-ִמ ְכ ָּתם ְל ָדוִ ד ׁ ָש ְמ ֵרנִ י ֵא
A simple translation would be, “A michtam of David. Protect me, O G-d, for I seek refuge
in You.”
However, perhaps a broader translation would be:
A special musical arrangement [also, an eternal tenet] of David. Protect me, O Hashem, for I
have [already] sought refuge in You. I humbly seek Hashem’s help and support to face the many
problems and challenges life presents.
Michtam has many nuanced and profound meanings:
•
•
•
•
•
•

A unique musical arrangement by David.
A unique musical instrument (Radak).
An eternal tenet of David’s.
An oft-repeated and internalized dictum or self-motivating phrase: “Protect me,
Hashem, for in You I have taken refuge” (Rashi).
A magnificent and significant Psalm of great worth (Ibn Ezra, Metzudas Tzion).
A red-gold crown, red-gold being the color of the sefirah of gevurah [strength] (Yoma 45a).

Further, michtam alludes to the character of David:
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It refers to Tamar, from whom he descended. As did Tamar, David faced challenges and
controversy throughout his lifetime.
David was mach (humble) and tam (perfect, complete) in his ways.
It is a contraction of machuso (his humility) and tam.
David was born circumcised, a sign of a holy, complete soul. He was tam, as was Avraham
upon being circumcised. When Avram was ninety-nine years old, Hashem appeared to Avram
and said to him, “I am Hashem; walk before me and be perfect” (Bereishis 17:1).
As a youth and a great king, David showed humility and was always open to learning
Torah from someone he considered greater than himself (Rashi).
The word michtam also appears in the first verses of Psalms 56–60. These Psalms relate
to David’s emotions and thoughts at extreme crisis points in his life, illustrating how he
applied his central tenet of complete belief and trust in Hashem in all matters of misfortune and providing us with a lesson on how to turn to Hashem in our darkest hours for
help. Presumably, Rebbe Nachman included Psalm 59 in the Tikkun Haklali to impart this
vital message of emunah.

The Waxing and Waning of the Moon
According to Kabbalah, michtam contains the words mach (striking, being humble) and tam.
This is an allusion to the waxing and waning of the moon, which symbolizes the ups and
downs of our life and the life of David. The moon symbolizes Malchut, the lowest of the sefirot
in the upper world. It  is also the lowest of the sefirot in this world — the lower world — and
Kingship has its literal meaning. When the moon wanes because it lacks its light, the sitra
achra (other side, referring to powers of impurity) can attack it. Malchut is dragged down.
The moon waxes with holiness’s energies coming from above, from the higher sefirot. David
literally experienced the mach, the moon’s striking, which is the symbol of Kingship, in the
struggles and challenges he had to gain the kingdom and maintain it. Malchut has no light
of its own and requires light from above to become tam and attain completeness.
The Tikkun Haklali was given to us by Rebbe Nachman to raise our spirits and help us return to
Hashem our moon, our Malchut — our lives — are in a dark period.
I hope this first article helped you learn more about the deeper meanings of Psalms in
general through the lens of the Tikkun Haklali.
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Once An Amalek, Always An Amalek?
asher breatross

Rabbi Avraham Aaron Price, in the second volume of his Halachik work Mishnat
Avraham,1 quotes the Mechilta on Sefer Shmos (end of Parshat Beshalach) that we do not accept
converts from Amalek. This, in turn, raises the question as to whether the ban applies to
accepting an Amalekite convert as a Ger Tzedek (halachically, a full convert to Judaism) or as
a Ger Toshav (otherwise known as a “resident alien” or a non-Jew living in the Land of Israel).
Before proceeding with Rabbi Price’s analysis it is necessary to discuss what exactly is
a Ger Toshav.
Rabbi Berel Wein, in his sefer Chikrei Halacha,2 quotes the Gemara Avoda Zara on daf 64b
that has several opinions regarding the definition of a Ger Toshav. Rabbi Meir says that the
Ger Toshav declares publicly before three Chaverim (Torah scholars) that he will not worship
idols. It is not sufficient to make this declaration to himself. This public declaration is what
distinguishes a Ger Toshav from any other gentile who may or may not worship Avoda Zara.
The Chachamim say that a Ger Toshav is someone who accepts upon himself to observe the
seven Noachide commandments. This declaration does not apply to other descendants of
Noach. Unlike other Bnai Noach, the purpose of the declaration is to declare his belief that
he is observing these commandments because it is Hashem’s will.
This opinion is accepted by most of the commentators.
Another definition of Ger Toshav is that he accepts upon himself all the mitzvot of the
Torah with the exception of the prohibition against eating kosher animals who died from
causes other than being slaughtered according to Halacha.
In a nutshell, a Ger Toshav is not a full-fledged convert.
Going back to Rabbi Price’s analysis, it appears that the prohibition against accepting
Amalekite converts extends even to an Amalekite Ger Toshav. The reason is that we are

1. Mishnat Avraham, Volume 2, Pomer Publishing & Printing Co., Toronto 1950, page 21.
2. Chikrei Halacha, Mossad HaRav Kook, Jerusalem 1976, pp. 11–19.

ASHER BREATROSS, a native of Ottawa, is a graduate of Yeshiva College and Osgoode Hall Law School.
A retired lawyer and Gabbai at BAYT, he currently summarizes criminal cases for a legal publisher. Asher is
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obligated to wipe out Amalek, and this goal is not going to be achieved if we accept them
in this manner.
At the beginning of sefer Shmuel Bait, (II Shmuel 1) an Amalekite reports to David that King
Saul and his sons had been killed by the Philistines on Har Gilboa. When this person tells
David that he is from Amalek, David has him executed. If we say that we don’t accept a Ger
Tzedek from Amalek but that we do accept a Ger Toshav, this person was at the very least a
Ger Toshav…and yet David has him killed?!
If the halacha is that an Amalek cannot become a convert, we have a problem with the
story in Shmuel Bait. The Amalekite relates to David the story of how Saul died. He tells
David that Saul, defeated in battle and not wanting to be captured alive by the enemy, had
asked this Amalekite to kill him, which he did. David then asks the man about his origins
and he says that he is the son of an Amalekite convert. David then asks him how he could
not fear to destroy the anointed one of Hashem (i.e., Saul) and he then has this Amalekite
executed. David then declares that the Amalekite’s blood was on his own head, that he was
deserving of death because of his confession that he had killed the King (even if it was on
the King’s request).
Rabbi Price comments that it appears that David had the Amalekite executed based on
the Amalekite’s confession to killing Saul. But, if he was executed based on his status as an
Amalekite, he was liable to capital punishment even if he did not kill Saul because of the
command that we have to destroy Amalek.
Rabbi Price then quotes the Sochazever Rebbi who, in his sefer Avnei Nezer,3 questions the
Rambam’s contention that Amalek has the status of the seven nations who lived in Canaan.
The law is that if anyone from the seven nations accepts upon himself to observe the seven
mitzvot that apply to a Ben Noach, agrees to pay taxes and is subservient to the Jewish people,
that person is accepted as a convert.
The Sochazever Rebbi explains that the sin of Amalek was that they did not want to be
subservient to us. When an Amalekite comes to be converted we do not accept his conversion request because we do not believe that he will agree to be subservient to us. Rather, he
wants to convert because then he will become a full-fledged Jew (i.e., a Ger Tzedek) and he
will then, by definition not be subservient to us, since he will have the same status as any
other Jew. However, if he agrees to adhere to the seven mitzvot, agrees to pay taxes and be
subservient to the Jewish people, he is repenting for the sin of his nation and this is why,
the Rambam rules, we accept him.
From the Rambam we can make the following distinction. We do not accept an Amalekite
as a Ger Tzedek because if he has that status he will not be subservient to us. However, we
can accept him as a Ger Toshav because he is not a full-fledged Jew and he will be in a state
of subservience to us.

3. Avnei Nezer, Orach Chaim Siman 508.
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Rabbi Price comments that if not for this analysis of the Avnei Nezer he would have said
the opposite. A Ger Tzedek from Amalek has no Yichus or connection to Amalek. Rather, he
has the status of a new-born Jewish infant. Therefore, we cannot say that we do not accept
converts from Amalek. Once he becomes a Ger Tzedek he has no connection with Amalek.
He cannot inherit from his biological father and, if he predeceases his biological father, his
father cannot inherit from him. Nevertheless, when we are warned not to accept him, it
must be that we cannot accept him as a Ger Toshav. A Ger Toshav remains an Amalekite and
can inherit from his Amalekite relatives.
Rabbi Price then quotes from the sefer Kli Chemda of the Gaon HaRav Plotzki (Parshat
Shoftim) who addresses this issue. His opinion is that conversion is effective to eliminate
the convert’s Amalek status and lineage and is, in itself, a fulfilment of Hashem’s oath to
wipe them out. As a proof to this analysis, the Kli Chemda quotes the Gemara in Sanhedrin
(Daf 96) that the descendents of Haman learned Torah in Bnei Brak.
Rabbi Price does not accept this proof because there is an inconsistency between how
the descendants of Amalek are described in Hashem’s oath and in the Gemara in Sanhedrin.
He also says that there is a textual error in the Gemara in Sanhedrin and based on the Baal
HaTurim,4 it should be referring to “Naaman” and not “Haman.” (Naaman was the chief
general of Aram who was afflicted with tzaraat and who was cured by the Navi Elisha. He
then abandoned his idol worship and only worshipped Hashem.)
Rabbi Price continues his analysis by quoting the Rambam found in chapter 18 of the
law of Sanhedrin. According to the Rambam, David was able to kill the Amalekite because
there are special laws that apply to kings that give them enhanced privileges and powers. To
illustrate, because of the king’s powers he is allowed to execute someone without complying
with the safeguards that apply to other people. Therefore, the king is allowed to execute
someone without witnesses and without having to warn him.
The Amalekite convert who came to David was circumcised, for he was identified as
the son of an Amalekite convert. This person grew up according to the Jewish Torah. Who
then testified that he was a convert? It was only through his own testimony, what he told
David about himself.
Because we are not kings, we do not have special powers. Therefore, if someone comes
to us and tells us that he is an Amalekite, we would not believe him and would not be
permitted to kill him. It would take two witnesses testifying as to his Amalekite status
before a court of 23 judges, which is the number of judges required to judge a capital case,
before his status as an Amalekite can be accepted. How was David able to kill him? He had
special powers to do so because he was the king.
Rabbi Price analyzes what the nature of the authority was that allowed David to kill this
Amalekite. The pasuk tells us that the reason that David gave for killing the Amalekite was
that he killed Saul, who was the anointed one of Hashem.
4. Shmos, Perek 28, Pasuk 7.
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But what is the nature of the power that a king has to execute someone? Does it allow the
king to execute anyone who is liable for the death penalty without the normal requirements
of warning and witnesses that a court needs to satisfy? Or, maybe the king does not have
greater powers than a court to execute someone. Rather, the king has special powers to
execute only regarding matters that pertain to the monarchy. As an example, the Rambam
says in chapter 3, halacha 8 in the laws of a Sanhedrin that the king has the authority to
execute someone who rebels against him. What is the nature of the rebellion that results
in this punishment? One example is if the king tells everyone to go to a particular place
and this person does not do so. Or, if the king tells a person not to leave his house and, if
he does so, the king is permitted to kill him.
If the Amalekite who reported to David had been a Jew and not a convert, David would not
have killed him, for his royal powers did not require him to execute but rather he had the
choice whether to do so, or not. However, once David heard he was a convert from Amalek,
and he was aware that we do not accept converts from Amalek, he could not execute him
for being an Amalekite, because he needed two witnesses testifying before a court of 23
judges to establish that status. However, once he heard that this person killed Saul, this
was a matter that pertained to the monarchy and this gave David the power to kill him.
Support for this analysis comes from the Midrash Rabba (Bereishit Chapter 63). When
Shmuel HaNavi first met David, he thought he was going to be a murderer like Eisav because
he had a red appearance. Hashem reassured him that this was not the case for David since
he had “nice eyes.” Eisav chose to be a killer, whereas David only killed when the Sanhedrin
gave him permission to do so.
If a king has the power to kill people even for matters that have nothing to do with the
monarchy, why was Shmuel apprehensive and only reassured when he was told that David
would only do so if the Sanhedrin allowed him to do so? The reason is that, in general, a
king can only execute if the Sanhedrin allows him to do so. Outside of this, he can only
execute for matters that have to do with the monarchy.
Rabbi Price then quotes two proofs that show that the king has special powers even in
cases that have nothing to do with the monarchy.
The first proof comes from the Rambam,5 who notes that Yehoshua, who had the status
of a king, had the power to kill Achan because Achan stole on Shabbat. We see from this
that a king can also kill for Chilul Shabbat.
The second proof comes from the Talmud Yerushalmi in Mesechet Sanhedrin.6 In the time
of David HaMelech, a pious man saw two men committing an indecent act with a dog. The
two men feared that the pious man would report them to David HaMelech who would
accept the pious man’s testimony and consequently execute them. To prevent this from
happening, the two men reported that the pious man committed the acts and the pious
man was consequently sentenced to death.
5. Hilchot Sanhedrin, Chapter 18.
6. Perek Nigmar HaDin, Halacha Gimel.
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Rabbi Price notes that they were not afraid that the pious person would go to court to
report them because the testimony of one person is not sufficient to convict. Rather, they
feared that the pious person would report them directly to the king, David HaMelech. Since
David HaMelech had special royal powers he could execute the two men without complying
with the normal requirements required by a court. We see, therefore, that the royal power
applies even to matters of immorality.
To conclude and summarize, we see that Amalek is treated differently from other nations
with regard to their eligibility to be converted. Furthermore, if they manage to be successfully converted, it is still questionable whether they are permitted to survive because
of the unique command that requires for them to be wiped out. However, despite their
apparent ineligibility for conversion, Rabbi Price mentions various theories for how they
can be accepted as converts, including the novel analysis that conversion may be a form
of fulfilling the commandment of Mechiyas Amalek since, if done properly, the conversion
purifies them of their evil and genocidal disposition.
This Dvar Torah is L’Zeicher Nishmas my mother Chaya Devorah Bas Reb
Mordechai Yosaif, whose Yarzheit is on the 12th day of Sivan and my father
Yosaif Ben R’ Asher whose Yarzheit is on the 24th day of Tammuz.

77

Halakha

Tefillin: Do You Know What
Is In Your Batim?
archie crandell

Introduction
For about 15 years now, I’ve been learning with Michael, my telephone chavrusa, through
the Partners In Torah program. We are currently studying Kitzur Shulhan Arukh and have
just finished the laws of tefillin in section 10. 1 I thought since Michael did not have a religious
background, he would find it interesting knowing what to look for in tefillin. Having grown
up frum myself, and having gone to Yeshiva, I thought I knew everything about tefillin, but
when you have to teach it, you realize how little you really know.
I did a fair bit of research using the internet. There is an amazing array of tefillin and
tefillin-related items on the internet, including tefillin that are sold on Amazon2 and tefillin
straps that are sold on eBay.3 Regarding tefillin, there are also numerous choices available
that comply with various minhagim, along with pricing ranging from a few hundred dollars2
to over two thousand dollars.4,5 Tefillin can also be purchased in the usual way, which is
directly through a sofer.

1. Kitzur Shulhan Arukh: www.chabad.org/library/article_cdo/aid/4297855/jewish/Chapter-10-Laws-of-Tefillin.htm.
2. Tefillin on Amazon.com: www.amazon.com/s?k=tefillin&crid=HG82008INR7E&sprefix=te�fillin%2Caps%2C203&ref=nb_sb_ss_ts-doa-p_1_8.
3. Straps on eBay: www.ebay.com/itm/Kosher-Tefillin-Straps-High-Quality-Made-in-Israel-Retzuot-Tefilin-Phy�lacteries-/292557599486?_ul=IN.
4. Expensive Tefillin: www.en.tefillin.co.il/our-tefillin-levels.
5. Expensive Tefillin: www.hasofer.com/page.pl?p=gassot.

ARCHIE CRANDELL graduated Eitz Chaim and Ner Yisrael Yeshiva, received a B.A.Sc. from U of T in Mechanical
Engineering, and an MBA from York University. Worked as a P.Eng. designing nuclear reactors 2005 – Present.
Teaches his chavrusa with Partners In Torah. Archie jokes that he received Semikha on the 401 driving to and
from work listening to Torah Tapes including Semikha Shiurim.
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Types of Tefillin
Tefillin are generally categorized by soferim into three minhagim, Ashkenazi, Chassidic or
Sephardi.6 There are also Chabad customs which I will not be discussing. Ashkenazi tefillin
are generally used by people from Germany, England, Russia and Lithuania who daven
Nusach Ashkenaz. People from Poland, Galicia, Hungary, Romania and Slovakia, who daven
Nusach Sephard, generally use Chassidic tefillin. People from Northern Africa, Morocco,
Italy, Salonika, Iran, Iraq, Syria and Egypt generally use Sephardi tefillin.
Before WWII, most people lived in the same location for centuries, and you would go to
your local sofer who knew your family or which shul you attended, and he would supply
you with the appropriate tefillin. Today, however, the world is a cholent, as people have
been displaced from different countries and may not always remember or know their
original minhag.
When purchasing tefillin, if you don’t know, you should try to determine your correct
minhag. Although I personally was raised with Chassidic minhagim and have always
davened nusach Sephard, it was only after studying the different minhagim and looking
at my own tefillin that I realized I was using minhag Ashkenaz tefillin.
In 1976, I was on a summer trip to Israel and walked into a sforim store in Mea Shearim
to purchase a replacement pair of tefillin for my father. The owner was selling tefillin for
$125 USD and when I asked him how he could sell tefillin at half the usual price, he said he
was instructed by “The Rebbe” to sell them at cost. When I got home, my father said they
couldn’t be kosher — they were much too cheap. My father took them to a well-respected
sofer in Toronto who assured him that not only were they kosher, but he knew who the
sofer was from the script.
After my father passed away, I started using his tefillin. They are Ashkenazi Gassot (from
the word Gass (thick) as in B’heima Gassa (referring to a cow) tefillin but they wind outward
and have a square knot on the neck according to Chassidic minhag. I looked at my original
bar mitzvah tefillin which are Chassidic tefillin. They are Dakkot from the word Dak (thin)
as in B’heima Dakka (referring to a goat), and were brought from Israel for my bar mitzvah.
I realized that I should be using Chassidic tefillin as my father was a Ostrofser Chossid before
the war. So, obviously, these tefillin I bought for my father in 1976 were minhag Ashkenaz.
This is not a critical error, just something I wish I had known.
Having tefillin that do not always exactly match your ancestral minhag nor does a
combination of different minhagim negate the halachic status of otherwise halachically
acceptable tefillin.

The Type of Batim (Boxes) for Tefillin
Whichever minhag you have, one needs to determine the type and quality of the Batim that
you want to purchase. Tefillin can be made of two types of skin/hide, which can be glued
6. Tefillin Custom and Script: www.hasofer.com/page.pl?p=styles.
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together or made from one piece. The least expensive tefillin are made from a “thin” animal
like a goat and are called Dakkot. Since the skin is thin, the tefillin may easily deform and
lose their square shape over time. The corners can also become worn and even develop a
hole. These tefillin can also be glued together from pieces of skin or can be made from “one
piece.” The more expensive tefillin are made from a “thick” animal and taken from the neck
of a cow and are called Gassot. These tefillin are made from one piece of hide and are formed
by using dies and a press.7 Gassot are a relatively new, post-war development because of the
technology involved in manufacturing them. Gassot are much more durable than Dakkot
due to the thickness of the hide and have all but replaced Dakkot in the Orthodox world.
If you go directly to a sofer, you will probably not get Dakkot – they are mostly sold online.
In order of quality, you will find the following types of tefillin:
1. Peshutim (Dakkot) – These tefillin are the least expensive. They are formed by relying
on a halachic leniency which allows gluing several pieces of skin together into a single
piece. These are generally of poor quality, halachically problematic and do not last long.
Peshutim that are sold online have no certification.
2. Mehudarim (Dakkot) – These tefillin are made from one piece of skin that is cut like a
puzzle so that it can be glued together to form a box. These are better than the Peshutim,
because the upper section is from one piece of skin. However, it is still not Mehudar
because glue is used to piece it together to make it “one skin.”
3. Dakkot – These tefillin are made by making a base from thicker hide glued together.
Afterwards a thin skin is then stretched over this base, so that it is covered with one
piece of skin. This is considered to be one solid piece of skin and they are sturdier then
the first two types and last 10 to 20 years. Some internet sites state that these batim are
not halachically acceptable8 and do not sell them.
4. Gassot or Ohr Echad – These tefillin are made of a single piece of thick hide stretched
over metal plates and then folded and pressed to form a perfectly square shape. These
are the best type of tefillin available, both in terms of their adherence to halakha as well
as durability. No glue is used whatsoever when making these tefillin and they will likely
last a lifetime. They are the best choice for someone who will use them daily.
A little note to illustrate the lifetime of good-quality tefillin: My great-nephew is now
using his great-great-grandfather’s Gassot tefillin that were purchased in the 1950s.

The Shin on the Shel Rosh
On the Shel Rosh (head tefillin) there are two shins: one on each side, a regular three-headed
one and a Kabbalistic four-headed one. The shape of these shins is different depending on
your minhag. In diagram 1 below, Ashkenazi is on the left, Chassidic is in the middle and
Sephardi is on the right.9 Looking at the bottom of the shin on the tefillin is a dead give7. Making of Gassot: www.youtube.com/watch?v=k1mrM6ZUJOw.
8. Dakkot not Acceptable: www.hasofer.com/page.pl?p=tefillin#Which.
9. Types of Shins: www.judaism.stackexchange.com/questions/90949/tefillin-shin-minhagim
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1

away to know the minhag of your tefillin. The minhag Chassidic has a thicker base than
the minhag Ashkenazi. Clearly, the Sephardi shin has a flat base. The script of the inside
parchments will also match each minhag.

The Type of Script on the Parchment
The scripts6 used to write tefillin vary according to the minhag, and correspond with the shin
on the shel rosh. These variations arose when communities were geographically separated
and are all halachically acceptable. Below are illustrations with examples of each. The Ari
script is the same as Beis Yosef except for the letters shown.
2

3

4
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The Quality of the Script
In addition to the type of script discussed above, there are also variations in the quality of
the script.10 On the better script the letters are formed more carefully since the scribe takes
more time and care while writing. The lowest quality level 1 script is on the left (diagram 5)
and the highest quality level 5 script is on the right (diagram 6). The difference is obvious.
The script on the left looks shaky and inconsistent while the script on the right looks as if
it came off a printer.
Different sites call the different grades by different names. Unless specified, you will get
the lowest quality kosher script. The better the script the more expensive the tefillin will be.

The Type of Knot on Back of Neck
Tefillin have the name of G-d, Shad-dai, incorporated in them. There is a Shin on the Shel
Rosh, a Daled on the knot at the back of the neck and a Yud on the knot on the Shel Yad
(arm tefillin). See diagram 7 below.
For the daled knot there are two options: a single daled knot or a square knot representing two daleds. The single daled knot developed after the older custom of using the
double daled knot.11 The square knot does not look like a daled, but the single daled does.
5

6

7

8

10. Script Quality: www.mezuzamehudar.com/c-102/tefillin.
11. Double Single Daled: https://lavlor.blogspot.com/2020/?m=0.
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Generally, Ashkenazi tefillin use a single daled and the others a double daled. Either one
is acceptable. See diagram 8.
When I had the straps of my tefillin replaced, the sofer changed the knot from a double
daled square knot to a single daled knot telling me it was better. This is probably due to the
historic change mentioned above. Subsequently, I decided to change it back since the single
daled was not my minhag and I felt more comfortable with a double daled knot.
In defence of the double daled knot, this is a possible explanation. If you look at the word
Shad-dai in any place in Tanach, for example in Genesis 17:1, you will notice that there is
a dageish or dot in the daled. In most Chumashim, there is no differentiation between a
Dagesh Chazak or Dagesh Kal but if you check in a Feldheim Tanach Simanim, the dagesh
in the daled is a Dagesh Chazak. The Dagesh Chazak doubles the pronunciation of the letter
so that it is pronounced as two Daleds. This doubling may be why Shad-dai is spelled with
two ‘d’s in English. This may also be why the knot has two daleds representing the double
letter found in square knot.

Winding Direction of the Straps
There are two directions to wind the straps on the arm. They can be wound in two ways:
inwards towards yourself or outwards away from yourself. Inwards is the Ashkenazi minhag
and outwards is the Chassidic and Sephardi minhag. Also, the loop on the strap of the shel
yad is configured differently depending on the winding direction. For the inward wind, the
loop on the strap does not pass through the channel in the shel yad tefillin but it does for
the outward direction. Below is an illustration showing the inward Ashkanazi minhag on
the right and the outward Chassidic and Sephardi minhag on the left.
There are also different minhagim on how to wind the straps on the arm, hand and
fingers. These minhagim do not affect the purchase of tefillin. The method of winding is
9

10

11
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usually a family minhag passed down from father to son. I still remember being taught one
minhag in school but when it came to my bar mitzvah my father corrected it and taught
me the method used in our family.

Are You Right- Or Left-Handed?
The shel yad is placed on the non-dominant hand, so depending if you are right or left-handed
the straps on the shel yad are inserted in the direction where the Yud on the Tefillin face
your heart. The illustration shows this for Ashkenazi tefillin. If you are definitely righthanded and write with your right hand, you are right-handed for the purposes of tefillin
and the same with your left hand (Kitzur Shulhan Arukh, 10:12). If you are ambidextrous,
consult your Rabbi.

The Type of Strap on the Tefillin
The straps on the tefillin have to be black. Until recently the front of the strap was a polished
black and the back was natural leather colour. There is now a new option to purchase
straps with the back side also died an unpolished black. The reason for the change is when
the straps of the shel rosh twist, black is always visible. The straps are made of different
qualities with the quality of the straps varying with the quality of the tefillin. If purchased
separately and they wear out, there are different qualities to choose from.12

Certification of the Tefillin and Parchments in the Tefillin
Tefillin must have rabbinical certification. If you go to a trustworthy sofer, who you are
able to rely on for his expertise including that they tefillin was made by a pious individual,
who had the proper intent, the parchments were properly written and have been checked.
He will probably also have the relevant certifications.
If you are purchasing online, you must determine the name of the certifying organization, Rabbi and/or Sofer. Plus, you must be comfortable that their authority meets your
12

12. Straps: www.ajudaica.com/category/79/Tefillin-Parts.
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standards. This should be done before laying out any funds since some sites only provide
certificates upon delivery. Their supervision should be both on the batim and parchments.
They will certify that the materials were sourced correctly, the manufacture was done
with the correct intent by pious and skilled individuals, and the final product meets all
halachic requirements.
For any tefillin you purchase, the parchments must be checked manually by another sofer
to make sure there are no errors or incorrectly formed letters. In addition to the manual
check the parchments must also have a computer OCR (Optical Character Recognition)
check done on them. The manual check, is better at finding fine detail errors whereas the
computer is better at finding missing letters or misspelled words. A certificate attesting to
these successful checks should be supplied with the tefillin. With better tefillin, a photocopy
of the actual parchments in your tefillin may be supplied.

Conclusions
I hope this essay will provide insight into the tefillin that you have or are about to purchase.
I know learning about tefillin has given me a deeper understanding about the tefillin that
I have and the minhag I should be using. I have attached a summary table of the options
that need to be considered when buying tefillin. May we all be Zocheh to use our tefillin
for many years and have the proper kavanah during our davening.

Summary Table of Tefillin Options
ITEM

ASHKENAZI

CHASSIDIC

SEPHARDI

Type of Tefillin Batim

Dakkot or Gassot

Dakkot or Gassot

Dakkot or Gassot

Shin on Shel Rosh

Beis Yosef

Ari

Vellish

Script on Parchment

Beis Yosef

Ari

Vellish

Quality of Script

Kosher or Mehudar

Kosher or Mehudar

Kosher or Mehudar

Daled on Neck Strap

Single Daled

Square Double Daled Square Double Daled

Winding Direction

Inwards to body

Outwards from body

Outwards from body

Dominant Hand

Right or Left

Right or Left

Right or Left

Type Of Strap

B/W or B/B

B/W or B/B

B/W or B/B

Name of Certifying Rabbi Yes

Yes

Yes

Script Certification

Manual & Computer

Manual & Computer

Manual & Computer

Batim Certification

Yes

Yes

Yes

Copy of Parchments

Optional

Optional

Optional
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Birkat Halevanah on Friday
and Saturday Nights
ezer diena

Introduction
Although a fairly widely-accepted practice, the law that one may not recite Birkat Halevanah
(also known as Kiddush Levanah)1 on Friday night is not found explicitly in the Shulchan Aruch
or Rema. What is the basis for this practice, and are there circumstances in which it would be
permitted to recite Birkat Halevanah on Friday night? In answering this question, we will address
the Talmudic and post-Talmudic sources which provide the timeframe for Birkat Halevanah, the
reasons to potentially avoid reciting Birkat Halevanah on Shabbat, and conclusions from modernday authorities.

Talmud Bavli and the General Timeframe for This Blessing
The Talmud2 writes that one recites a blessing over seeing the new Moon, and may recite
this blessing “until the flaw of the Moon is filled.”3 The Talmud4 brings a debate as to when
this occurs; Rav Yaakov Bar Idi cites Rav Yehudah as stating this refers to seven days passing, whereas the sages of Neharde’a understood that one has 16 days to recite this blessing.5
1.
2.
3.
4.
5.

For a discussion of the different terms that refer to this blessing, see Professor Yaakov Shmuel Spiegel, Sidra
Journal, Volume 22 (2007), On the Terms “Kiddush Hodesh,” “Birkat Levana” and “Kiddush Levana.”
Bavli Sanhedrin 41b-42a; Yerushalmi Berachot 9:2.
Davidson Edition Translation, ad loc.
Ad loc.
For explanations as to how these two views explain “filling in the flaw of the Moon,” see Rabbeinu Chananel
and Yad Ramah ad loc. It is prudent to note that according to Shulchan Aruch, Orach Chaim 426:3 (and common practice) the number of days being discussed here refers to days following the molad, or the absolute
birth of the new Moon, as opposed to days of the month. For more discussion, see commentaries to Tur and
Shulchan Aruch, Orach Chaim 426. Additionally, Shulchan Aruch ad loc., following many Rishonim, rules in

EZER DIENA teaches Math, Science and Judaics at Bnei Akiva Schools of Toronto. After studying at Yeshivas
Toras Moshe for two years, Ezer received his B.Sc. in Chemistry and B.Ed. from York University. He then joined
Beit Midrash Zichron Dov of Toronto, where he studied for two years while serving as Rabbinic Assistant at
BAYT and teaching in the Toronto and Thornhill communities. He welcomes any comments or feedback
at ediena@torontotorah.com.
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Rashi6 and others7 write that the Talmud means to say that if one did not recite the
blessing on the first day, one should recite it the next day, etc., which implies that there are
no restrictions on when during those sixteen days the blessing should be recited (although
it should be done as soon as possible).
Additionally, Rif8, Rosh9 and Rambam10 group this blessing together with other blessings
recited on certain sights (birchot hare’iyah),11 which indicates that this blessing is recited over
seeing the new Moon, and is presumably not subject to other time considerations.12 The
Moon is considered “new” from when a sliver is visible until 16 days later, and any time
that one sees it in that stage, one may (and should) recite this blessing.13

An Ambiguous Statement Limiting the Timeframe
Yet, other early sources are brought to delay the beginning of this time frame. One group of
Rishonim14 cites a passage from the Talmud Yerushalmi15 which states that the earliest time
for reciting the blessing over the new Moon is from the time that “it” becomes mevusam,
a term which is difficult to translate.16 (Others17 cite this from Masechet Soferim, and yet

6.
7.
8.
9.
10.
11.

12.

13.
14.
15.

16.

17.

accordance of the view of the sages of Neharde’a. While Rema (ad loc.) agrees with the general ruling, he follows Responsa Maharil 19 who explains that the sages of Neharde’a did not intend sixteen literal days, but
rather until the exact halfway point of the month. For the purposes of this discussion, we will simply refer
to this timeframe as sixteen days.
Sanhedrin 41b, s.v. ad kamah
See, e.g., Me’iri to Sanhedrin 42a, s.v. kol hamevarech; Yad Ramah to Sanhedrin 42a, s.v. ve’amar rabbi yochanan
ad; Rambam Hilchot Berachot 10:17.
Berachot 43b in the standard pagination of the Rif.
Berachot 9:14.
Hilchot Berachot 10:16.
They also use language of “one who sees,” which follows the text of Talmud Yerushalmi, Berachot 9:2 against
Talmud Bavli, which may indicate the same; see Rabbi Akiva Eiger’s first gloss to Shulchan Aruch, Orach
Chaim 426.
See Igrot Moshe, Choshen Mishpat 2:47 for further discussion of this, and application to a woman’s obligation.
For a fuller discussion as to the status of this blessing as birkat hare’iyah, birkat hanehenin or birkat hashevach,
see Rabbi Zvi Ryzman, Kiddush Levana, www.olamot.net/shiur/לבנה-קידוש.
According to Rabbi Ari Cohen, Techumin Journal, Volume 16, Techillat Zman Birkat Halevanah, p. 52, this is the
view of the majority of Rishonim.
These include: Me’iri to Sanhedrin 42a, s.v. kol hamevarech; Abudarham, Birchot Hare’iyah Hashevach Vahahoda’ah,
s.v. veamrinan biyerushalmi ve’ein; Rabbeinu Yerucham, Toldot Adam Vechavah 11:1.
This passage is not found in our versions of the Talmud Yerushalmi; this was already noted by Chida in
Birkei Yosef, Orach Chaim 426:4. The author also checked the section discussing Birkat Halevanah in all of the
manuscripts of Talmud Yerushalmi that are accessible to researchers and found no versions containing this
statement.
The Hebrew text differs from source to source. Some examples follow (see sources in following footnotes):
Talmidei Rabbeinu Yonah –  ;מברכים על הלבנה משתתבשםMe’iri –  ;אין מברכין על הלבנה עד שתתבשםRabbeinu Yerucham – אין מברכין על הירח עד שיתבשם.
These include: Talmidei Rabbeinu Yonah to Rif Berachot 21a, s.v. neharda’i; Rabbeinu Yerucham, Toldot Adam
Vechavah 11:1; Orchot Chaim, Din Birkat Halevanah Upeirushah 12; Kol Bo, 83, s.v. veamru zal; Sefer Hapardes,
Sha’ar Hare’iyah.
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others18 cite it without stating their source.) However, the different texts and versions of this
passage do not specify a subject. Some texts use a masculine form of the word, sheyitbasem,
whereas others use a feminine form of the word, shetitbasem.19
This ambiguity leaves it open to interpretation whether the individual reciting Birkat
Halevanah must be mevusam, or whether the Moon itself must be mevusam. Yet, a close reading
of all of these early sources makes it clear that with one important exception (interpretation
#5 below, which will be discussed at length), all of them understood this term to be referring
to the Moon; some referred to it as the levanah, whereas others refer to it as the yare’ach.20 We
find a few interpretations of this ambiguous phrase among the aforementioned Rishonim:
1. One must not recite this blessing until Motza’ei Shabbat, until (after) we recite the blessing
over the besamim, which has the same root of b-s-m.
2. One must not recite the blessing until the Moon has become slightly large,21 like a chuppah covering. A wedding or chuppah was referred to in some early sources22 using the
root b-s-m.
3. One must not recite the blessing until the Moon’s light becomes sweet (two or three days
into the month), and the root b-s-m sometimes23 refers to sweetness.24 This is because
one only benefits from the light at this time.
4. One must not recite this blessing until the Moon looks like a wide and rounded base, since
the word for base in Aramaic has the root b-s-s.25
5. One may only recite this blessing when the individual is perfumed26 from Shabbat, which
also relates to the Hebrew root of b-s-m. This is because one must show honour to the
Shechinah, which one greets when reciting this blessing.27
18. Rabbi Asher of Lunel, Sefer Haminhagot, page 35b; Sefer Menorat Hama’or (Al-Nakawa), Chapter 2, Hilchot Rosh
Chodesh, s.v. vegarsinan bemesechet soferim cites it as a beraita.
19. See the previously cited Rishonim; some texts also use shehu mevusam.
20. See footnote 16 above.
21. Rabbeinu Yonah’s students do not quantify this; however, Me’iri seems to write that this is approximately seven
days into the month, or a half-Moon. Note that there is an equivalent kabbalistic view which only allows the
blessing to be recited following seven days; see Shulchan Aruch, Orach Chaim 426:4. For further discussion
and a justification of this view in light of the aforementioned passage in Sanhedrin, which appears to contradict this, see Birkei Yosef, Orach Chaim 426:4.
22. Me’iri and Rabbeinu Yonah’s students (sources above), who cite this interpretation, make mention of an example
that does not appear in our versions of the Tamudim or Targumim about a half-Moon covering/canopy used
at weddings. Quite possibly, they had a slightly different text of Talmud Bavli Nedarim 50b, which writes of
a prank involving graffiti on a wedding canopy. However, one can find the use of b-s-m to refer to a banquet
(and likely be similarly applied to a wedding) in some Syriac texts; see J. Payne Smith: A Compendious Syriac
Dictionary, page 38.
23. Rabbeinu Yonah’s students cite Talmud Bavli Sukkah 51a.
24. See M. Jastrow, Sefer Milim, entry ( בסםpage 179).
25. This reason, brought only by Menorat Hama’or, is very hard to understand from a linguistic perspective, and
is likely based on a transcription error at some point in the process, since b-s-m and b-s-s are clearly different
roots (although a final mem and samech look very similar in our Hebrew script).
26. This seems to refer to a physical nice smell, since many people would put on special perfume for Shabbat,
although there are kabbalistic interpretations as well.
27. The source for this notion that one greets the Shechinah is Talmud Bavli, Sanhedrin 42a.
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Masechet Soferim’s Interpretation
This final suggestion is of great importance, since our text (which is also cited by many
Rishonim28) of Masechet Soferim29 states it outright as fact: ,ואין מברכין על הירח אלא במוצאי שבת
 ובכלים נאים,כשהוא מבושם, “One may only recite the blessing on the Moon on Motza’ei Shabbat,
when he is perfumed and in beautiful clothing.”
It is quite clear from the above sources that this is an interpretation of some earlier text
which wrote that one may not recite this blessing until [subject] is mevusam, yet, it is a very
weak interpretation.
First, it relies on the subject of the phrase being the individual reciting the blessing, and
not the Moon itself. This cannot be true of those sources which cite this original saying
using feminine language, and is not likely to be true of those which cite it using masculine
language as well (since, as mentioned earlier, those sources use the word yare’ach to refer
to the Moon).
Secondly, one would expect, both from the context30 and from the language,31 that additional discussion of the timing of the blessing over the Moon would be about the time one
may begin to recite the blessing (which every other interpretation fits with), not a comment
about the only day of the week on which it should be recited.
Thirdly, the criteria provided by Masechet Soferim, namely, smelling nice and wearing
beautiful clothing, describes not only Motza’ei Shabbat, but Friday night as well! One could
argue that by the time Shabbat has come to an end, the beautiful smell of one’s perfume
may have dulled, and previously fresh and clean clothing may have become soiled. But
on Friday night, this isn’t the case. Therefore, Friday night should be preferred to Motza’ei
Shabbat! According to this interpretation, why isn’t Friday night preferred?
Me’iri32 suggests that the interpretation found in Masechet Soferim is actually the same
as the first interpretation above, that one may begin to recite this blessing anytime after
the besamim, after the first Motza’ei Shabbat.33 This approach answers all three questions
raised above; yet, this is a minority view, and one that has challenges of its own, especially

28. Including: Rabbeinu Bachya, Shemot 12:2; Agudah, commentary to Masechet Soferim (ad loc.); Me’iri, Sanhedrin 42a; Machzor Vitry, 202, as well as in his text of Masechet Soferim; Sefer Hamanhig, Hilchot Hallel; Rokeach,
Commentary to Siddur, Birkat Halevanah; Shibolei Haleket, 167; Or Zaru’a 2:456 (Hilchot Rosh Chodesh); Abudarham, Birchot Hare’iyah Hashevach Vahahoda’ah; Tur, Orach Chaim 426.
29. 19:10 in some versions, 20:1 in others. For discussion of the date of composition of Masechet Soferim, see Rabbi Dr.
Michael Higger, Masechet Soferim, Chapter 6. The same volume contains a critical edition of Masechet Soferim.
30. In both Talmuds, the end time for reciting this blessing is discussed, but not the beginning.
31. Many of the texts use the phrasing “one may not recite it until,” or “ad.”
32. To Sanhedrin 42b, s.v. kol hamevarech.
33. It is possible that Me’iri understands that Masechet Soferim does not provide a direct interpretation of the
Yerushalmi, but rather a rationalization or reason for this first read of the Yerushalmi. See also Tzeidah
Laderech 2:4:12, who seems to understand that Masechet Soferim refers to the earliest time that one may
recite this blessing (assuming that the molad occurred prior to Friday night).
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in terms of reading the passage in Masechet Soferim. Some other Rishonim simply reject this
approach of Masechet Soferim outright,34 or limit it to an ideal case, rather than a strict rule.35

Downplaying the Motza’ei Shabbat Requirement
Most Rishonim that cite this interpretation or text of Masechet Soferim do not state whether
they understand it to be an absolute requirement (in line with the simple reading of Masechet
Soferim) – that the only possible appropriate time is Motza’ei Shabbat36 – or simply a good
practice, but not a requirement.37
The latter view is taken explicitly by Terumat Hadeshen,38 who writes that it is appropriate to wait for Motza’ei Shabbat only if waiting will not jeopardize one’s ability to recite
this blessing altogether. In 15th century Austria, he suggests that if there are five days left
to recite the blessing after Motza’ei Shabbat, it would be permitted to wait. But if Motza’ei
Shabbat is late enough to leave only four days or less to recite the blessing, since it might
be cloudy, he requires that an individual recite the blessing on a weekday. As he himself
acknowledges, this is based on the understanding that reciting this blessing on Motza’ei
Shabbat is considered ideal, but not required.
This understanding is cited by Beit Yosef,39 and codified by Rema,40 and is consequently
completely accepted in all halachic circles.

Friday Nights and Leaving the Techum
The final question raised above, that by the strict criteria of Masechet Soferim,41 it should
be preferred to recite this blessing on Friday night, is not one that went unnoticed. In the
Agudah’s text of Masechet Soferim, a short gloss is found:

שמעתי לכך אין אנו מברכין בלילי שבת על ברכת לבנה דשמא הלכה דיש תחומין למעלה
.מעשר׳ והוי כמקבל רבו למעלה מעשרה
34. See, e.g., Talmidei Rabbeinu Yonah and Rabbeinu Yerucham (sources above).
35. See, e.g., the practice of Maharam of Rothenburg cited by Hagahot Maimoniyot, Hilchot Berachot Chapter 10,
note Samech.
36. Some texts add Motza’ei Yom Kippur as well; see Sefer Haminhagim (Tyrnau), Hagahot Minhagim, Din Birkat
Halevanah. Equating Yom Kippur to Shabbat is somewhat questionable in this regard, since there is no blessing of besamim during havdalah following Yom Kippur (Shulchan Aruch, Orach Chaim 624:3; in fact, Shulchan
Aruch follows the view that even if it falls on Shabbat, there is no blessing of besamim), and it is unlikely that
many people were perfumed (see Rema, Orach Chaim 610:4 and commentaries and Shulchan Aruch, Orach
Chaim 614:1 with commentaries). Other, later sources add Motza’ei Yom Tov as well, which at the very least,
were days on which people would be perfumed and wearing their best clothing, although Motza’ei Yom Tov
of Pesach and Shavu’ot are after the permitted time to recite Kiddush Levanah.
37. This seems more logical in light of the simple reading of Talmud Bavli allowing this blessing from the first night.
38. Responsum 35.
39. Orach Chaim 426, s.v. gasrinan bemesechet soferim.
40. Orach Chaim 426:2.
41. Chapter 19.
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I have heard that for the following reason we do not recite Birkat Halevanah on Friday nights, as
perhaps the halachah is that there are techumin above ten [tefachim], and it would be as if [the
individual] went to greet his rabbi above ten [tefachim].
For some background: in the Talmud, 42 Rav Chananyah asks if the halachah is that
the laws of techumin, the prohibition to travel long distances on Shabbat, apply above ten
tefachim over the ground, or would one who travelled more than ten tefachim above the
ground be exempt from these laws? The Talmud43 does not resolve the dispute, which leads
to differing views among halachic authorities, many of whom rule stringently or treat it
as a safek.44 Whatever the source was for this comment in the Agudah45, there was concern
for the stringent opinion, and reciting the blessing over the new Moon was considered to
be akin to travelling to the Moon, and was thus prohibited.
This same issue was raised by Recanati46, Sefer Hapardes47 (in the name of Sefer Hamitzvot Hakatzer,)48 Sefer Haminhagim (Tyrnau)49 and erroneously attributed to Rabbi Moshe
of Coucy.50 It is also brought by Maharil,51 in the context of not reciting Birkat Halevanah on
Yom Tov, even if it falls on Mozta’ei Shabbat.

Opposition to this Reason
Despite what appears to be a very significant list of poskim who are stringent for this reason,
if one analyzes both the sources and the logic, one finds that there is very little actual
support for this notion. In regards to the list of sources, Sefer Hapardes writes explicitly
how challenging this reason is. Rabbi Isaac Tyrnau, in his Sefer Haminhagim, writes how
Rabbi Shalom of Neustadt used to mock this reason, and Maharil also noted that Rabbi
Shalom would recite Kiddush Levana on Shabbat or Yom Tov and not be concerned. Rabbi
42. Bavli Eruvin 43a, see there for further detail as to practical cases to which this may be relevant.
43. Bavli Eruvin 43a-b.
44. See Beit Yosef to Orach Chaim 404; Shulchan Aruch, Orach Chaim 404 rules that it has the status of a safek, for
which one can be lenient for Rabbinic matters and stringent on Biblical matters.
45. See below for a listing of other authorities who mentioned a similar reason, as some of them preceded the
Agudah, and see below, footnote 53.
46. Piskei Recanati 86.
47. Sha’ar Hare’iyah, s.v. haroeh halevanah, although he writes that this is very hard to understand.
48. We do not have this passage in our versions of the Semak, although it was certainly present in some other
summaries of the Semag, which may have been known as Semak as well; see the coming footnotes for further
discussion.
49. Hagahot Minhagim, Yom Kippur 157.
50. In Responsa Rashba 4:48 (which will be addressed at length below), the questioner attributed this suggestion
to Rabbi Moshe of Coucy, the author of Semag. Rashba himself responded that he looked through Semag, and
did not find it anywhere, and suggested that it may have been incorporated in another work which claimed
to summarize the Semag. Indeed, Rabbi Avraham Chavatzelet (Moriyah, Year 16, Number 5-6 (185-186), page
38, footnotes 25 and 26) identifies two possible works which include this statement, and are considered to be
summaries of Semag. (Yet, he assumes that Rashba was aware of the particular work which said this, which
is not at all clear from the words of Rashba as it is written in his responsa.)
51. Minhagim, Hilchot Shavuot 7.
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Ovadiah Yosef52 identifies a few additional Rishonim (including the likely identity of the Sefer
Hamitzvot Hakatzer) who write explicitly that this is not to be taken as a literal prohibition,
and that one should definitely recite this blessing on Friday night if one otherwise unable
to recite it on time. Additionally, even the primary source for many, the Agudah, which
may have been a gloss put in by another’s hand!53
Additionally, the application of the laws of techumin to this scenario is perplexing on many
levels. Most famously, Rashba54 was asked about this reason for avoiding Birkat Halevanah
on Friday nights, and responded with strong opposition, outlining a number of reasons
why this is not a legitimate issue:

מה שאמרת שמצאת לרב רבי משה דקוצי זלה״ה שאין מברכין ברכת הלבנה בלילי שבת דשמא
. ושאלת מה אני אומר בזה. והוי כמקבל פני רבו למעלה מעשרה.יש תחומין למעלה מעשרה
 דתחומין דרבנן. לעיקר תחומין דעת רבותי נוחי נפש שאין תחומין למעלה מעשרה:תשובה
 אלא שאני יש לי בו דעת.הם ובעי׳ דלא איפשיטא היא וכל ספק בדרבנן להקל ואפי׳ לכתחילה
 והנה ספרי יש בידכם ספר עבודת הקדש גם עירובין.אחרת שם בעירובין בר״פ מי שהוציאוהו
 ומ״מ לענין ברכת הלבנה לא ידעתי מה ענין זה של תחומין.וח׳ עירובין לשם תמצאון הכל
 וכי אם לא היה באפשר להקביל פני רבו אלא ממרחק גדול שיהיה ביניהם לא.בברכת הלבנה
 ואם תאמר כן א״כ אף בחול לא יברך שאין המברך קופץ למעלה עד מקומה של,יקבל פניו
 והוא יתברך אינו למעלה. ועוד שגם המברך אינו מברך אל הלבנה אלא ליוצרה ברוך הוא.לבנה
 אלא שאנו כמקבלין פני. שהוא למעלה מכל זה עילוי רב.מעשרה ולא למעלה מן התחומין
 ועד יש בזה. בדמיון הלבנה שברא ומחדשה בכל חדש ושאינה משנה את תפקידה.השכינה
. ובדקנו בס׳ המצות של הרב ז״ל ולא מצאנו בו כן.ענין פנימי למי שזכהו השם לעמוד עליו
.ואפשר כי יש מי שקצר וכתב כן מעצמו
That which you said that you found from Rabbi Moshe of Coucy zlhl”h that one many not recite
Birkat Halevanah on Friday nights, as perhaps there are techumin above ten, and it is like greeting
one’s rabbi above ten. You asked what I say about this.
Response: In regards to techumin in general, the view of my rabbis who have passed on is that
there are no techumin above ten, since all techumin are Rabbinic in nature, and it was a question
which was not resolved, and any safek in a Rabbinic matter goes leniently, even ab initio. However,
I have another view of the matter in Eruvin, at the beginning of Chapter Mi Shehotzi’uhu. Behold,
you have my sefarim in your hands, Sefer Avodat Hakodesh and Eruvin and Chiddushei Eruvin,
there you will find it all. Nevertheless, in regards to Birkat Halevanah, I don’t know how this topic
of techumin is relevant to Birkat Halevanah – if it would only be possible to greet one’s rabbi from
a great distance between them, should he not greet him? If you would respond yes, then even on
weekdays one should not recite the blessing, as the one reciting the blessing does not jump up
52. Responsa Yabia Omer, Volume 8, Orach Chaim 41.
53. See Responsa Bach (Old) 80, who wrote that this passage was added based on Maharil. It is impossible that
this is the case, since Sefer Haminhagim (Trynau) cites that someone showed this passage to Rabbi Shalom
of Neustadt, Maharil’s teacher, but that need not mean that it was actually from the Agudah.
54. Responsa 4:48. Another version of this responsum is quoted by Rema in his glosses to Mordechai,
Berachot, Remez 99.
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to the place of the Moon. Furthermore, the one reciting the blessing does not intend the blessing
towards the Moon, but to its Creator, blessed be He, and He (may He be blessed) is neither above
ten, nor above the techumin, as He is above all, in great heights. Rather, it is like we greet the
Shechinah in the form of the Moon that he created and He renews each month, and that it does
not change its role. There is also a deep reason to he who Hashem has allowed to understand it.
We also checked in the Sefer Hamitzvot of the aforementioned Rabbi, and we did not find this in
it. It is possible that there was someone who summarized it and wrote this on his own.
Rashba55 raises a number of issues in opposition to this ruling:
1. Many authorities rule that the laws of techumin do not apply at all above ten tefachim, and
it therefore cannot be a concern here.
2. One need not approach the subject in order to greet it (whether a rabbi or the Moon), and
of course one does not physically approach the Moon.
3. Anyways, one does not greet the Moon, but rather the Shechinah.
Issues 1 and 3 raised by the Rashba, can be fairly easily answered.56 The most critical
point that Rashba makes is that one does not actually leave the techum while reciting this
blessing, which makes it impossible to apply a prohibition of leaving the techum to this
scenario. How can this possibly be resolved?

Potential Resolutions to Rashba’s Question
There are three rationalistic 57 explanations of this reason found in the writings of the
Acharonim. Bach58 and Rema of Fano59 argue that an individual reciting this blessing leaves
the techum in his mind. This is to be avoided either because one envisions oneself violating
this law or that G-d considers it to be metaphysically inappropriate to have an individual
do so. Somewhat similarly, Rabbi David Oppenheim60 raises (and eventually rejects) the
possibility that moving one’s lips has the status of an action, to which we can associate also
a violation of the laws of techumin.61 However, it is clear that there is no technical violation
of the laws of techumin.
55. See also Rabbi David Oppenheim, the questioner in Responsa Shevut Ya’akov 3:31 (as noted by Sha’arei Teshuvah,
Orach Chaim 426:5), who raises these same, as well as some other expanded, issues, which we will not deal
with here.
56. In regards to question #1, it should be noted that actually travelling to the Moon would entail a Biblical prohibition of techumin according to many major authorities; see Beit Yosef, Orach Chaim 397, s.v. umah shekatav
ve’eino ela, for which we would have to be stringent. In regards to question #3, it seems that many authorities
who were stringent actually considered the concern as greeting the Shechinah, not the Moon; see as well the
questioner in Responsa Maharil (New) 46, who invokes Talmud Bavli Sukkah 5a, which discusses how the
Shechinah does not descend below 10 tefachim.
57. I.e., non-kabbalistic; see below for in regards to some kabbalistic reasons.
58. Old Responsa 80.
59. Responsa 78.
60. The questioner in Responsa Shevut Ya’akov 3:31.
61. Yet, see Responsa Tzitz Eliezer 1:20:10:8 who seems to understand these sources as prohibiting speaking outside the techum.
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An additional weak suggestion is attacked by Rabbi Yisrael Lipschitz. 62 Apparently, there
were those who explained that the issue was benefitting from something that came from
outside the techum on Shabbat or Yom Tov. Rabbi Lipschitz rejects this as baseless, and
brings a few proofs that this approach is completely incorrect.63
A clearer explanation is cited from an early manuscript by Rabbi Yitzchak Sitz [?]64 in his
footnotes to Responsa Maharil.65 In this view, there is no violation of the laws of techumin
in any form, but rather, out of respect for G-d, one should only recite this blessing when
one has the halachic ability to greet the Shechinah, which is out of the techum. While Rashba
responded to this by noting that even during the week, one does not actually approach the
Moon, this interpretation would respond that there is no legal hindrance to the person doing so.
Whatever the interpretation, there are many authorities who cite this reason to prohibit
Birkat Halevanah on Friday night. Although Shulchan Aruch makes no mention of any
prohibition, and Rema66 only writes of a prohibition on a Saturday night which falls on Yom
Tov, Magen Avraham67 argues, primarily based on this reason and kabbalistic reasons, that
Rema certainly forbids one from reciting the blessing on Shabbat, and that one would only
be permitted to recite it on Shabbat or Yom Tov if it was the last night to recite the blessing,
as Bach permitted in his responsum.

Alternative Reasons for Avoiding Birkat Halevanah on Friday Night
There are various other potential halachic and kabbalistic issues that have been suggested
to explain the general hesitance to recite the blessing over the Moon on Friday night. A
short summary and discussion of many of them follows, with an emphasis on the practical
rulings made by various authorities to accommodate those reasons.

i. Mixing Happy Occasions
In his discussion of this topic, Bach 68 writes that some members of his community had
suggested that the reason for this prohibition is due to the Talmudic dictum of “ein me’arvin
simchah besimchah,” “one should not mix one happy occasion with another.”69 He then criticizes those community members for not properly researching this ruling, and mocks this
reason, saying it was made up by those individuals. Yet, this same reason is later brought by
62. Tiferet Yisrael, Moed Katan 1:51.
63. Firstly, we recite other blessings over things that originate outside the techum (e.g., over lightning). Secondly, it
is permitted to drink rainwater which fell on Shabbat, since it is constantly moving, as is the Moon; see there
for further details.
64. His name is not vowelized in the introduction.
65. New Responsa (Machon Yerushalaim Edition), 46, footnote 1 in the printed edition. A similar approach to
reciting this blessing under a roof, albeit with a different conclusion, is developed by Responsa Bach (Old) 80.
66. Orach Chaim 426:2.
67. Orach Chaim 426:7.
68. Old Responsa 80.
69. See Talmud Bavli Moed Katan 8b-9a for a discussion of the applications and source for this law.
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legitimate authorities; Rema of Fano70 cites this reason. It is subject to many challenges by
later sources; see a summary of the challenges by Rabbi Ovadiah Yosef,71 who cites several
authorities who discuss this.
What is important for our discussion is that there are many authorities who argue that
if this is a legitimate reason at all, it would only apply to Yom Tov which falls on Saturday
night, and not to Shabbat. There is therefore some room to be lenient on Friday nights. This
allows for authorities such as Levush72 to imply that Rema’s ruling cannot be extended to
Friday nights,73 since only Yom Tov has the attribute of simchah which one cannot mix with
the simchah of the blessing.
A similar reason can be found in Ben Ish Chai74 that since one rejoices on Shabbat in any
case, the additional simchah from reciting this blessing would not be recognizable, and it
should therefore not be recited on Shabbat.

ii. Other Shabbat Violations
Maharil75 suggests that an additional reason for refraining from reciting Birkat Halevanah
on (Shabbat and) Yom Tov is that Birkat Halevanah is a form of supplication, which would
normally be prohibited on Shabbat.76 The simple understanding of the text of Maharil is
that even the blessing itself is a form of prayer,77 but there are those78 who interpret this
reason as being relevant only to the additional sections and prayers recited following the
blessing.79 It may be for this reason that Aruch Hashulchan80 rules that if one does recite
this blessing on Shabbat, they should omit all of the additional sections.81 An even more
fascinating suggestion is advanced by Rabbi Ben Tzion Abba Shaul82, who suggests that if one
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.

80.
81.

82.

Responsa 78.
Responsa Yabia Omer, Volume 8, Orach Chaim 41.
Orach Chaim 426:4.
At odds with the view of Magen Avraham recorded above.
Vayikra, Year 2, note 26.
Minhagim, Hilchot Shavuot 7.
See Shulchan Aruch, Orach Chaim 287 and 288 with commentaries for parameters of this prohibition and for
permitted cases.
Specifically, the later part of the blessing discusses the renewal of the Jewish People, and may be construed
as a prayer.
E.g. Rema of Fano, Responsa 78, Responsa Rabbi Ozriel Diena 33.
Interestingly, Me’iri to Sanhedrin 42b, s.v. kol hamevarech writes that these additional verses must be recited
in a manner of supplication, as opposed to reciting them as some sort of incantation (which many kabbalists
prefer). See also Me’iri to Horayot 12a, s.v. harbeh.
Orach Chaim 426:10.
Nevertheless, it is quite likely that many of the stringent authorities believe that it is inappropriate to break up
the additional prayers from the blessing, which is why they prohibit the blessing despite only being opposed
to the additional sections. However, it seems that if this was the last opportunity to recite Birkat Halevanah,
they might agree to skip those prayers, rather than create potential halachic issues.
Responsa Or Letzion Volume 3, notes to chapter 4, note 5; there is much discussion of this view before his
time between Tiferet Yisrael and his father, Rabbi Gedaliah Lipschitz, in the latter’s Orchot Chaim to Orach
Chaim 426.
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recites this blessing on the last possible night, which is a Friday night, they should read the
text of the blessing out of a text of the Talmud, so that it may be considered studying Torah.83
A similar reason can be found in the Ben Ish Chai84 who writes that since we ask that our
enemies be harmed, this has the status of a curse, which would be prohibited.85 There are
other related reasons given in lesser-known sources; see footnote.86

iii. May Lead To a Shabbat Violation
Many authorities suggested that while there might not be any inherent prohibition in the
actual recitation of this blessing on Shabbat, it may cause one to violate Shabbat in some
manner, and should thus be avoided. At least four such examples follow; see the stated
sources for further discussion of each suggestion:
a.
b.
c.
d.

Rabbi Yisrael Meir Kagan Poupko87 writes that it may lead to dancing and clapping
Rabbi Chizkiyah Medini88 writes that it may lead to carrying
Rabbi Reuven Margolies89 writes that it may lead to adjusting or moving candles
Rabbi Menasheh Grossberg90 writes that it may lead to leaving the city/techum91

83. Although he does not specify them, this suggestion has two benefits. Firstly, it may help avoid the concern
of reciting a berachah levatalah, since, as Rabbi Abba Shaul quotes, there are those authorities who permit (or
even prefer) that one studying the Talmud recite G-d’s name as part of their study. Secondly, reciting this
blessing in a manner of study allows one to concretely avoid any element of supplication or prayer. However,
not everyone agrees that this would be beneficial; see Tiferet Yisrael cited in the previous footnote.
84. Vayikra, Year 2, note 26, citing another work of his, Mekabtzi’el, which was lost.
85. Ben Ish Chai argues that the prohibition to declare a cherem on Shabbat (see Shulchan Aruch, Orach Chaim
339:4) includes this.
86. See Rabbi Eliezer Brodt, Yerushateinu, Volume 11, page 239, who cites Sefer Mateh Menasheh as suggesting
that since this blessing may take the place of kiddush hachodesh, sanctifying the new month, it should not be
recited on Shabbat. This reason is simply perplexing, since it is quite clear that kiddush hachodesh did take
place on Shabbat; see Rambam, Hilchot Kiddush Hachodesh throughout chapter 3. Sefer Kiddush Levanah,
page 118 (Chapter 6, footnote 1, reason #9) cites Midrash Talpiyot as comparing the recitation of this blessing
to kiddushin, which is also prohibited on Shabbat (see Shulchan Aruch, Orach Chaim 339:4), although this is
likely kabbalistic in nature.
87. Sha’ar Hatziyun, Orach Chaim 426:12.
88. S’dei Chemed, Volume 8, Ma’arechet Rosh Hashanah 2:2. For a longer list of authorities who suggest this, see
Rabbi Eliezer Brodt, Yerushateinu, Volume 11, page 238, footnote 54, although not all of those authorities agree
on the specific item(s) being carried.
89. Margaliyot Hayam to Sanhedrin 42a, note 4, citing his own Kuntras Mekorei Minhagim. (It is interesting to
note that in modern-day Hebrew, large print is referred to as otiyot kiddush levanah, since traditionally, the
words of Birkat Halevanah were printed in larger print so that people would be able to read them in an easier
manner outside where the light may not have been so bright; see www.hebrew-academy.org.il/keyword/
ל ָבנָ הְ קדּ ו ּׁש-ת
ִ ֹאוֹ ִת ּיו.
90. Sefer Mateh Menasheh, cited by Rabbi Eliezer Brodt, Yerushateinu, Volume 11, page 236.
91. It is possible that this was another (albeit far-fetched) attempted rationalization of the earlier sources which
talk about leaving the techum, as he writes that if the Moon is not visible in the city, the individual might
walk far out of the city in an attempt to be able to see it. (Interestingly, it brings to mind the story (perhaps
an urban legend) of a Hassidic Rabbi who was unable to recite Birkat Halevanah until the final night. Unfortunately, it was cloudy, so he apparently chartered a plane to fly above the clouds where he could see the Moon,
and he then recited the blessing. Rabbi Yehudah Spitz identifies the Rebbe as the Bobover Rebbe at www.ohr.
edu/8348#_edn20.
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While some may have intended that these concerns serve as concrete reasons why it is
prohibited for one to recite the blessing on Shabbat, many of the sources, as well as Rabbi
Ovadiah Yosef,92,acknowledge issues93 with this reasoning. Rather, these may better serve
as reasons why people may have historically refrained from reciting the blessing, and why it
may be wise to refrain even now, especially since the ideal time for reciting this blessing is
only one night later, on Motza’ei Shabbat.94

iv. Kabbalistic or Metaphysical Reasons
While many of the above reasons can be explained in a kabbalistic manner as well,95 there
are those who reject halachic reasons in favour of other kabbalistic/metaphysical ones.
The sources in the footnote that follows (as well as those listed above) may be consulted by
those wishing to understand the kabbalistic opposition to this practice.96
Another reason that appears to be kabbalistic in nature is that the Moon is referred to
as an “ot” or “sign,”97 and tefillin, also referred to as an ot, are not worn on Shabbat. Thus,
just as tefillin should not be worn on Shabbat since they are under the category of ot, so too
Birkat Halevanah should not be recited on Shabbat because it is an ot.98

v. No Benefit from Added Moonlight
Based on a few Talmudic passages,99 Rabbi Yosef Rozen100 argues that the blessing over the
moon is made due to the actual benefit of being able to see by its light. He therefore notes
that since there is a halachic requirement to light Shabbat candles (which render the
moonlight superfluous) one does not truly benefit from moonlight on Friday night, and
thus one need not recite the blessing.101
92. Responsa Yabia Omer, Volume 8, Orach Chaim 41, section 5.
93. In some cases, the concerns are mitigated by outside factors (e.g., there is no concern for carrying on Shabbat
in a place where there is an eruv, or that we do not make a decree to avoid something which is itself a decree
for a violation of Shabbat, such as dancing). Additionally, in general, we do not enact our own binding decrees
that the Rabbis did not enact.
94. Sha’ar Hatziyun mentions this factor, albeit as part of a different argument.
95. For a metaphysical explanation of the techumin issue, see Sefer Kiddush Levanah, page 117 (Chapter 6, footnote
1, reason #1). For a metaphysical explanation of the simchah issue, see Rema of Fano, Responsa 78. For what may
be a metaphysical explanation of the supplication issue, see Responsa Rabbi Ozriel Diena 33. See also Sefer
Kiddush Levanah, page 118 (Chapter 6, footnote 1, reason #9) citing Midrash Talpiyot and footnote 86 above.
96. Responsa Radvaz 4:133; Maggid Meisharim, Shir Hashirim; Kaf Hachaim, Orach Chaim 426:20, 30, 31; Responsa
Yabia Omer, Volume 8, Orach Chaim 41, section 5.
97. Bereishit 1:14.
98. See Rabbi Gedaliah Lipschitz, Orchot Chaim to Orach Chaim 426; Rabbi David Oppenheim, the questioner in
Responsa Shevut Ya’akov 3:31, who criticizes this reason harshly; and Rabbi Ovadiah Yosef, Responsa Yabia
Omer, Volume 8, Orach Chaim 41, section 5.
99. Bavli Berachot 53a, which implies that the synagogue could be lit up with moonlight alone, and Bavli Berachot
43b, where the moonlight on a dark night is considered more effective than the light of a torch at warding off
demons; see there for further details.
100.Tzafnat Pa’ne’ach to Rambam Berachot 10:17.
101. His language is usually hard to understand, and this statement is no exception. For some discussion, see
Rabbi Yosef Harari-Raful, Chedvat Hamo’adim – Birkat Halevanah 13:17 and Rabbi Aharon Shub, Sefer Levanah
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Conclusion
While the different reasons and arguments brought above have been cited by various
authorities, in general, there are very few authorities who are willing to take an extreme
position, whether lenient or stringent. There is a strong preference to recite this blessing
on Motza’ei Shabbat, and a general hesitance to recite it on Friday night or Yom Tov across
the board. However, in cases where not reciting it on Friday night would certainly lead to
this blessing being missed (e.g., it is the last night to recite it), virtually all authorities agree
that the blessing must be recited. 102 This is because they generally do not see any of the
aforementioned halachic prohibitions as absolute, and prefer to follow the strict halachah
over kabbalah, when at odds. Obviously, however, one should do whatever is possible to
minimize any possible halachic issues and avoid any transgressions.103
How much more leniency is permitted is questionable; other Acharonim104 permit Kiddush
Levanah on Friday night to be recited even if more than one day remains to say the blessing, and it seems that there may be room to permit reciting it in cases where the weather
forecast suggests that remaining nights will be cloudy.105
Other questions, such as balancing the ethic of performing this mitzvah with a minyan
(e.g., if a minyan is only available on Friday night), and the timing of Bein Hashmashot
and Tosefet Shabbat (both on Friday and Saturday nights) are addressed by contemporary
authorities.106

Bechidushah, page 341.
102. See Mishnah Berurah, Orach Chaim 426:12.
103. E.g., make sure not to carry a siddur, skip any passages that may be construed as a supplication.
104. See, e.g., Aruch Hashulchan, Orach Chaim 426:10.
105. See Tiferet Yisrael, Moed Katan 1:51, who writes that even a light concern that it may be missed is enough to
recite this blessing on Shabbat or Yom Tov.
106. See, e.g., Eshel Avraham (Buchach) to Shulchan Aruch, Orach Chaim 426:2; Responsa Tzitz Eliezer 17:17; Responsa
Migdenot Eliyahu 2:14.
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The Use of Umbrellas on Shabbos:
A Test Case of the Fluidity in Halakha
rabbi dr. lazer friedman

Introduction
The tension around the fluidity of Halakha is manifest in many contemporary issues
such as technology, and medicine. Halakha analyzes and attempts to incorporate novel
scenarios within the framework of traditional sources. The development of a Halakha is a
complex process rooted in several seemingly contradictory fundamental concepts:

1. The Torah Is Fixed and Never Changing
This concept is based on the Rambam’s 13 principles of faith of Judaism discussed in his
introduction to the Mishna Perek Cheilek, the tenth chapter of Tractate Sanhedrin. In the
ninth principle, the Rambam states that the Torah has faithfully been transmitted from
G-d and not from anyone else.1 Therefore, it cannot be added to nor be diminished from. A
basic and unwavering tenet of Orthodoxy is the firm belief that the Torah which originated
at Sinai, and was handed to Moshe Rabbeinu, is essentially the same Torah we have today.

2. Halakha Is Fluid and Adaptive
The entire Responsa literature analyzes Halakhic questions as applicable within a contemporary society. We are witness to an explosion of advancement in technology and medicine
in the last quarter century, which has led to tomes of Halakhic literature from Gedolim which
have facilitated the incorporation of these advances into our daily lives.

.פירוש המשנה לרמב״ם מסכת סנהדרין פרק י

.1
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3. ף
 כח דהיתרא עדי: “The Power of a Permissive Ruling Is Greater”2
It is easy to rule that something is prohibited. Conversely, to issue a permissive ruling
requires a greater degree of knowledge, scholarship and authority to support and implement such a ruling. This principle can easily be manipulated and distorted when Rabbis
with limited experience and knowledge issue permissive rulings on the basis of a cursory
review of the subject.

4. “ – פרץ גדרBreaching a Fence”
Halakhic authorities use this term to convey the seriousness of breaching a particular
Halakha. The Rabbis protect the Torah Laws by establishing various preventative barriers
known as the Rabbinic laws. Sometimes, feeling that communal standards were at risk,
they further enacted restrictions using the analogy of breaching a fence.
Strict adherence to the Mesorah (tradition) is the mechanism whereby Halakha follows
the concept that the Torah is fixed and not fluid. On the other hand, we are all familiar
with Rabbinic responsa dealing with circumstances that were not in existence in previous
generations. One thinker who attempted to strike a balance between Halakha being fluid
and at the same time fixed and unchanging was R. Yosef Dov Soloveitchik. In a public lecture
in Toronto, R. Hershel Schachter, in the name of his teacher, R. Yosef Dov Soloveichik, differentiated between the concept of ( חידושnovel idea) in Torah which is highly meritorious as
opposed to ( שינויalteration) of Torah which he felt was a breach of the principle that Torah
is fixed and never-changing.3
The use of umbrellas on Shabbos will serve as a case study to examine the interplay of
these factors in determining the Halakha, and will focus on the concept of  פֹרץ גדרin terms
of its application in practice within the scope of Halakha. It will also provide the backdrop
to understand some of the contemporary Halakhic debates regarding the role of women
in the Orthodox community.

Umbrellas on Shabbos
Although umbrellas were invented in the Far East thousands of years ago, they only became
popular in Europe in the 18th century prompting the first Halakhic query in 1783 to R. Yechezkal Landau of Prague, often referred to by the title of his Responsa, the Noda BiYehuda.
The Noda BiYehuda was presented with two reasons to permit the use of an umbrella
on Shabbos. On Shabbos, it is prohibited to create an ( אוהלtent), however the Rishonim
differentiate between an ( אוהל קבעpermanent tent) which is prohibited Biblically and an
( אוהל עראיtemporary tent) which is prohibited Rabbinically. The questioner first suggested
that, irrespective of the permanency of the tent, an ( אהל זרוקmobile tent), should not
qualify as on  אהלand therefore an umbrella should not be subject to the prohibition of
. רש״י מסכת ביצה דף ב עמוד ב.2
. טורונטו, שיעור מאת הרב צבי שכטר ניסן תש״ס.3
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creating a tent. Secondly, the mechanism of an umbrella resembles that of the כסא טרסקל
(folding chair), which the Gemara permits to be opened on Shabbos.4 The Noda BiYehuda
summarily dismissed these suggestions and prohibited the use of umbrellas on Shabbos.
First, he ruled like the Rif that any cover on an area greater than one cubit is considered
to be an אהל, and a mobile tent being subject to the laws of ( טומאהimpurity), would qualify
as a tent, and therefore its creation would be prohibited on Shabbos. Secondly, he rejected
the comparison to the כסא טרסקל, since the permissibility of opening a folding chair is that
the intent is to sit on the seat of the chair and not for the airspace below the seat. The Noda
BiYehuda even prohibited carrying an umbrella which was opened before Shabbos for fear
of ( מראית עיןperception).5
R. Moshe Sofer, also known as the Chasam Sofer, disagreed with the opinion of the Noda
BiYehuda and issued a permissive ruling on the use of umbrellas on Shabbos.6 He argued
that opening an umbrella on Shabbos would not constitute a Biblical prohibition because
an umbrella is a temporary structure and only permanent structures are liable for Biblical
transgression. Secondly, whilst an ( אהל זרוקmobile tent) is subject to the laws of טומאה
(impurity), it is not considered a violation of Shabbos as there is no similar paradigm in
the Mishkan which defines prohibited acts on Shabbos. All prohibited activities on Shabbos
are derived from activities in the building or maintenance of the Mishkan, and if there is
no parallel activity to be found, the activity cannot be deemed to be a forbidden activity
for Shabbos. Finally, a Biblical  אהלmust also have walls that extend to the ground which
the umbrella does not have. Therefore, the Chasam Sofer concluded that although it is not
the ways of the pious, nevertheless it is permissible even on a rabbinic basis to open an
umbrella on Shabbos. Moreover, he says that at the very least an umbrella could be opened
by a Gentile on Shabbos, and that the world need not be agitated by this.
R. Yisrael Lipschitz, in his commentary on the Mishna, the Tiferes Yisrael, also took issue
with the opinion of the Noda BiYehuda. However, in deference to the rabbinic authority of the
Noda BiYehuda, he did not allow himself to issue a permissive ruling without the approval
of his colleagues. He also stated that at the very least, it would certainly be permitted to
ask a Gentile to open an umbrella on Shabbos as opening the umbrella is not a definitive
rabbinic violation.7
The Chazon Ish also disagreed with the Noda BiYehuda, and felt that from a technical
perspective, opening an umbrella on Shabbos is similar to opening a כסא טרסקל, the permissible folding chair of the Gemara.8 However, he ruled that opening umbrellas on Shabbos
is prohibited because of the prohibition of ( תיקון מנאfixing an object), which many Poskim
feel is a Rabbinic prohibition of building. He also raised concerns about the prohibition
.תלמוד בבלי מסכת שבת דף קלח עמוד א
. או״ח סימן ל,שו״ת נודע ביהודה מהדורה תנינא
.שו״ת חתם סופר חלק א או״ח סימן עב
. אוהל,תפארת ישראל כלכלת שבת לד
.ו:חזון איש הלכות שבת סימן נב
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of ( עובדין דחולweekday activities). He felt that opening umbrellas on Shabbos would be
tantamount to being ( פֹרץ גדרbreaching the wall of Halakha), and concluded by saying that
it is the responsibility of the Poskim to put up fences in areas of potential breach and that
the transgression of these prohibitions are far more severe than individual infractions of
Halakha, as these regulations apply to all of Klal Yisrael and for subsequent generations.
R. Yoseph Mesas acknowledged the debate of the Poskim of previous generations and felt
that the current Rabbinate did not have power to adjudicate the matter, despite the fact
that he personally felt more compelled by the position of the permissive opinion. 9 In his
community, many individuals used umbrellas on Shabbos, and he felt that one should not
protest their actions. He concluded that G-d-fearing individuals should persevere with the
discomfort of not using umbrellas, however, in exceptional circumstances such as being a
great distance from Shul, or in heavy downpours, it would be perfectly permissible to open
an umbrella on Shabbos.
In terms of normative Halakha, the Mishna Berura quotes the Noda BiYehuda and others
who prohibit the use of umbrellas on Shabbos, and completely omits any reference to the
opinion of the Chasam Sofer or any of the other lenient opinions.10
Similarly, R. Yehoshua Yeshaya Neuwirth, the author of the Shemiras Shabbos Kehilchasa,
uses the language of the Chazon Ish by making reference to the term  פֹרץ גדרin issuing a
prohibitive ruling on opening an umbrella on Shabbos. Although he cites the permissive
ruling of the Chasam Sofer in the footnote, he concludes with the prohibitive rulings of the
Tehila L’David and Chazon Ish.11
In the final analysis, whilst there is great debate amongst the Poskim regarding the use
of umbrellas on Shabbos, careful scrutiny demonstrates that the prohibitive opinion of
the Noda BiYehuda is rejected by all the leading Poskim including the Chasam Sofer and
the Chazon Ish. Notwithstanding the rejection of the opinion of the Noda BiYehuda, the
accepted normative Halakha is that umbrellas may not be used on Shabbos. The prohibitive ruling, issued by the major contemporary Poskim including the Chazon Ish, Mishna
Berura and Shemiras Shabbos Kehilchasa, has become the normative practice in Orthodox
communities, based on the concept of פֹרץ גדר.

פֹרץ גדר
The expression is derived from the pasuk in Koheles, – ח ֵֹפר גּ ו ָּּמץ בּ וֹ יִ ּפוֹ ל ופֹרץ גדר יִ ּׁ ְש ֶכנּ ּו נָ ָחש
“One who digs a pit shall fall therein, and one who breaks a fence – a snake shall bite him.”12 Rashi
explains the pasuk by saying – “ – סייג של חכמים לעבור על דבריהםthe Rabbis are charged with
establishing a fence around their rulings.”

.שו״ת מים חיים חלק א׳ סימן קמד
.ביאור הלכה סימן שטו
.טו:שמירת שבת כהלכתה כד
.ח:קהלת י
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The term is used in Shulhan Arukh in two different places. The first reference is in the
discussion of the various customs of refraining from eating meat during the nine days.
R. Yosef Karo the author of the Shulhan Arukh rules that one who eats meat in a community which prohibits the eating of meat during the Nine Days is considered a פֹרץ גדר.13 The
second reference is with respect to the laws of reciting the  תחנוןprayer. In this case, the
Shulhan Arukh rules it must be recited while standing, and if an individual does not recite
it while standing, he is considered פֹרץ גדר.14
These citations do not share common features that can be extrapolated to generate a
generalized rule, and therefore one cannot draw any conclusions with regards to the usage
of the term פֹרץ גדר. However, the Arukh HaShulhan in dealing with the question of bathing
in cold water on Shabbos rules:

 והבא לפרוץ גדרן של ראשונים,ומנהג זה נתקבל מאבותינו ואבות אבותינו מכמה מאות שנים
 דקבלנו זה כאיסור חמור לבלי לרחוץ בנהרות ובאגמים,עליו נאמר ׳פורץ גדר ישכנו נחש׳
.ובמעיינות בשבת כלל וכלל
This custom was received from our forefathers over the centuries and to the one who breaches
the fence, it is said a snake shall bite him, for this custom is established as a severe prohibition. 15
The Arukh HaShulhan defines the term  פֹרץ גדרin a broader manner, to indicate a breach
of a well-established and entrenched previously accepted custom. Contemporary Poskim
also use this term to convey the seriousness of breaching a particular Halakha, and it is
often used in the context of activities that border the “slippery slope” of Halakha. The term
is intended to place limitations on the fluidity of Halakha.
The implication of the umbrella debate is that it does not represent a singular Halakha.
The term  פֹרץ גדרreflects the Meta-Halakha versus the Halakha. In other words, rather
than focusing on the details of the specific Halakha of the umbrella, it speaks to the much
greater role of protecting the sanctity of Shabbos. In this respect, the umbrella is akin to
many kinds of activities such as swimming16 or riding a bicycle on Shabbos.17 In these cases,
although there may be ample Halakhic maneuverability, the Poskim have generally employed
the principle of  פֹרץ גדרto preserve the unique majesty of Shabbos.

Women and Ritual in Orthodox Judaism
Halakhic issues involving women are currently receiving significant attention. The evolution of Halakha and specifically the concept of  פֹרץ גדרhas previously been implemented in
determining Halakhic matters involving women and Orthodoxy. As the role of women in
the secular world has evolved in the last century, the role women play within Orthodoxy
.שולחן ערוך אורח חיים סימן תקנא
.שולחן ערוך אורח חיים סימן קלד
.יא:ערוך השולחן אורח חיים סימן שכו
.שו״ת אגרות משה אבן העזר חלק ב סימן יג
.שו״ת ציץ אליעזר חלק א סימן כא
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has become a new Halakhic frontier. At the turn-of-the-century, the issue of women studying Torah was the greatly debated issue. Traditionally, Torah study was almost exclusively
within the domain of males based on the ruling in the Gemara.18 Women studying Torah
was perceived as an example of פֹרץ גדר, until the Chofetz Chaim issued a permissive ruling. 19
He felt that despite the significant Halakhic concerns, the situational need for women to
study Torah became paramount, and consequently following his ruling Torah study for
women became institutionalized.
Contemporary issues such as women donning תפילין, and most recently the appointment
of a woman as Rabbi of a Shul in Israel have stirred new controversy within the Orthodox
camp. A complete analysis of these issues is beyond the scope of this paper; however, these
issues are steeped in legitimate Halakhic debate, and have created a schism within the
Orthodox community. The question at hand is how will Poskim apply the foundational
principles set forth in this paper to adjudicate these specific issues.
The ruling regarding umbrellas on Shabbos may serve as a template for some Poskim.
Indeed, R. Hershel Schachter in discussing the issue of women donning תפילין, marshals
the strictly prohibitive position of the Chazon Ish discussed above regarding the use of
umbrellas on Shabbos.20 He feels that even if one could offer a permissive position for women
to don תפילין, it would still be prohibited due to the concept of פֹרץ גדר. He argues that just
as opening an umbrella on Shabbos was a defining characteristic of Orthodox Jewry in
Europe vis-à-vis the Reform movement, similarly women donning  תפיליןrepresents a line
drawn in the sand, and crossing this line is a  פֹרץ גדרwhich ultimately breaches the current
definition of Orthodox Judaism.
At the moment, the position of R. Schachter21 and the Rabbinical Council of America22 is
that women assuming a Rabbinate position is not congruent with Orthodox Judaism. The
last page of this debate has not been written, and is likely to intensify in the coming years.
Local Orthodox Rabbis (LOR) certainly play an important role in developing the Halakhic
process within their communities; however, issues of this magnitude extend beyond the
purview of a LOR. These complex and pivotal issues must be addressed and adjudicated by
our Gedolim. All parties will have to consider the foundational principles of the Halakhic
process outlined in this essay, and allow the Gedolim of the generation to determine the net
sum of the various vector forces.
May Hashem grant the Jewish community the insight to make appropriate inquiries to
our Gedolim, and may Hashem in turn grant our Gedolim the strength and wisdom to guide
our generation in navigating the uncharted waters of Halakha.

. תלמוד בבלי מסכת קידושין דף כט עמוד ב.18
. לקוטי הלכות חפץ חיים סוטה כא.19
.״ אדר תשע״ד, תשובה מאת הרב צבי שכטר ״כל העדה כולם קדושים.20
21. R. Hershel Schachter, “Women Rabbis?” Hakira, Volume 11 (New York, 2011).
22. RCA position statement (November 12, 2015).
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Minhagim: A Brief History
and Overview
rabbi simi grosman

Introduction
There are slight variations in the definition of a minhag (custom) but, generally
speaking, a minhag is defined as a local or communal practice. In his introduction to the
book, The Minhagim by Abraham Chill, Professor Marvin Fox notes that the word minhag is
derived from the root nahog – to lead. Chazal over the ages imposed minhagim in various
communities throughout the world, aimed at preserving the conscience and character
of a community or communities. From bris to tahara, the ritual washing ceremony of the
deceased, Judaism has created a compendium of rituals linking adherents not only to one
another but to thousands of years of Jewish history and tradition.

The Importance of Minhagim
Rabbi J.D. Eisenstein, in his  אוצר דינים ומנהגיםfirst published in 1917, adds further that
customs do not necessarily have a mekor (source) in halacha. That said, there are several
references to the importance of minhagim such as is noted in the Shulhan Arukh Yoreh
Deah (Siman 376) where the Mechaber reminds us that – “ – מנהג אבותינו היא תורהthe custom
of our forefathers is Torah.” The Gemara Bava Metzia 86b further states – ולעולם אל ישנה אדם מן
“ – המנהגone should never stray from a custom.” A minhag can sometimes supersede halacha,
says the Yerushalmi in Bava Metzia 86b. We are told that minhagim are of such significance
that we find that the Angels and Hakadosh Baruch Hu himself follow certain local practices
or minhagim.

SIMI GROSMAN is a member of the BAYT and has served in the shul as co-chair of the Rabbinic Search Committee, as well as in the roles of Vice President and Gabbai. In addition to a Consulting practice, he is a part-time
professor in the School of Global Business & Technology at Humber College and International Marketing
at Yorkville University. He obtained his Semikha from Rav Baruch Lichtenstein, Sgan Rosh Kollel of Kollel Ohr
Yosef in Thornhill.
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Categories of Minhagim
The Sefer HaMat’amim quoting the Chomos Yesharim distinguishes between three types
of minhagim.
a. Minhagim that serve as a Seyag – a fence around the law. These minhagim serve essentially as safeguards against inadvertent transgression of the Torah (see Pirkei Avos 1:1)
b. Minhagim that are designed to stimulate the awareness and “zrizus” (diligence) of the
individual so that they do not succumb to the influences and materialism around them.
c. Minhagim that demonstrate our love for mitzvos by embellishing them with additional
observance. Hiddur mitzvah would fall into this category. For example, the Gemara tells
us that when the baskets of bikkurim were brought up to the Beis Hamikdash they would
hang decorations on the horns of the sacrificial ox as a Hiddur mitzvah. A similar theme
comes up when we are selecting our Esrog leading into the holiday of Sukkos. Singing
Zemiros at the Shabbos table and covering the challas with a nicely embroidered “mappah”
instead of just a plain cloth cover are further examples of minhagim designed to show
our love for Hakadosh Baruch Hu’s mitzvos.

A Sampling of Jewish Customs
Minhagim cover an extremely wide range of Jewish rituals, from variations in the order or
language of particular prayers, to swinging a chicken over one’s head prior to Yom Kippur,
to the nearly universal practice of smashing a glass under the Chuppah at the conclusion
of a wedding ceremony. As Jews became dispersed throughout the Diaspora, it was inevitable that there would be a vast diversity in minhagim. Some customs are practiced by only
small minorities of Jews. German Jews, for example, ritually wash their hands before reciting Kiddush over wine at the Shabbat meal, while most other Jews wash their hands after
drinking the Kiddush wine. Some Jews stand for the Kiddush, others sit, and some stand for
the first half and sit for the second half of Kiddush. Among the Jews of Gibraltar, sand is
added to the Charoses dish on Passover to enhance its symbolism of the bricks used by the
Hebrew slaves when building the Pyramids in ancient Egypt. Another unusual Passover
custom, practiced by Persian Jews, is to whip the participants of the Seder with scallions
reminding them of the pain of bondage.
Perhaps the most pronounced differences when it comes to minhagim breaks down
along Ashkenazi/Sephardi lines. The Shulchan Aruch is replete with examples of customs
adopted and practiced by one group and not the other. Kitniyos on Pesach is one of the
immediate examples that come to mind. We are all familiar with Ashkenazi ban on eating
rice, lentils and legumes known as kitniyos during Pesach. Though the practice of avoiding
rice on Pesach is noted in the Gemara, it only came into force as a broad ban, centuries later
as noted by Rav Shlomo Zevin in his Sefer HaMoadim B’halacha. The ban remains in force
among most Ashkenazi Jews today but not so in the Sephardi world.
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Nusach and Tefilah
Nusach is another example of where minhag plays a vital role. The “nusach tefilah” is the
text of the davening (prayers) used by a particular community. Nusach has come to signify
the entire liturgical tradition of the community, including the musical rendition. It is
narrower than minhag which can refer to custom in any field, not necessarily only that of
communal davening.
Both nusach and minhag can thus be used for liturgic rite or liturgic tradition though
sometimes a nusach appears to be a subdivision of a minhag or vice versa. In general, one
is encouraged to daven according to one’s “nusach of origin” unless one has formally joined
a different community and accepted its minhag. The Orach Chayim in his Arba’ah Turim
goes so far as to state that if someone abandons the nusach of his community; his prayer is
disqualified and must be repeated using the accepted nusach.
To further demonstrate the importance of minhagim in davening, the Yerushalmi (Eruvin
27b) states that when it comes to davening and nusach, “Don’t change the minhag of your forefathers.” A similar sentiment is expressed in the Bavli (Pesachim 50b) which quotes Proverbs
1:8, “My son, hear your father’s rebuke and do not abandon your mother’s teaching.”
Perhaps the importance and strength of minhagim – especially those imposed by the
sages – is best illustrated by the fact that we can recite a bracha including  – שם ומלכותinvoking HaShem’s name – in many instances even though it is only a minhag.

Can Minhagim Be Reversed?
There is a dispute among the Poskim as to whether minhag requires some sort of formal
adoption by a community or not. It is interesting to note that the Rambam in his Mishneh
Torah writes that if a Beis Din imposes a gezeirah, takana, or minhag on the people and it
is adopted by the masses, it can no longer be revoked or changed by a subsequent Beis Din
unless that Beis Din is greater than the preceding one in ( בחכמה ובמניןin wisdom and number).
The above notwithstanding, there is precedence and examples of when certain customs
were actually changed or revoked because similar customs had been adopted by the Gentile
population. This is called  – מפני חוקת הגוייםbecause of the customs of the gentiles. The
Gemara in Brachos (53a) makes reference to the custom of lighting incense in honour of
the deceased and surrounding the departed with flowers, a custom that was later abolished
when it became part of the gentile ritual. There was and continues to be a minhag to adorn
the shul and our homes with greenery on Shavuot to commemorate the event at Har Sinai
and Matan Torah, when the Jews received the Torah. The Vilna Gaon was very much against
this custom because it had become part of the religious service in the non-Jewish world.

Minhag versus Din
There are examples, albeit they are few and far between, where minhagim can actually
negate certain halachic practices. In the Yerushalmi (Bava Metziah 27b) we come across
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the following statement, “Rav Hosheyah said that a minhag can cancel a halacha” As an example,
the Gemara in Yevomos (102a) discusses the use of the ( סנדלliterally, the sandal or shoe)
in the practice of executing the Chalitza ceremony. The Gemara there tells us that even if
Elijah himself were to appear and instruct us not to use the סנדל, we would not listen to
him because this has become the adopted custom of the people.
As noted above, many of the minhagim that were implemented over the ages were done
so as to create a “seyag” or fence to protect or strengthen certain mitzvot. Examples here
would include the custom of not doing work on Erev Pesach so as to not forget to burn the
Chametz or make the necessary preparations for the Korban Pesach (Pascal Lamb). Other
minhagim were instituted as a “zecher,” a commemoration of a practice that was conducted
by some of our great sages. The Hillel “sandwich” (Korech) that we eat during the Pesach
Seder would be an example of this.
Perhaps the best illustration would be the many variations in the custom of waiting
between consuming meat and milk products. Although the original minhag was to wait
one hour between meat dairy, the Shach and other Rishonim clearly state that “Bnei Torah”
should wait six the hours… and concludes וכן נוהגין, this is our practise.” Still, to this day, the practice
of waiting between meat and dairy varies considerably based on country of origin.

Acknowledging the Role of Women
There is a whole separate category of minhagim related to women that are intended to acknowledge their role in historical events – such as Rosh Chodesh (New Month). The Midrash teaches
us that each of the Rosh Chodeshim was originally intended to represent one of the twelve
tribes of Israel, just as the three major festivals (Pesach, Sukkos and Shavuos) each represent
one of the three Avos. However, because of the sin of the Golden Calf, the holiday was taken
away from the men and given to women, as a reward for the women’s refusal to participate
in the construction of the Golden Calf as well as acknowledging their contributions made
towards the building of the Mishkan (Tabernacle) and its vessels. Another example is the
tradition that women do not work while the Chanukah lights are burning to commemorate
their involvement in the miracle of Chanukah since they were also in the miracle. Another
example is the priority allotted to women when it comes to lighting the Shabbos candles
because the Jewish home has traditionally been their domain – akeres habayis – they represent the foundation of the Jewish home. (There are other reasons brought down in the
Mishna Berura as to why women traditionally light the Shabbos candles but those reasons
are tangential to this discussion).

When Minhag Becomes Din
Some practices that began as customs became so well established in Jewish life that they
are now broadly considered obligatory. One example is the wearing of a kippah or yarmulke by
men. The practice was described in the Gemara as the pious habit of a particular rabbi
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and codified by later rabbinic authorities as required at specific times: for the Rambam
during davening; for the Shulhan Arukh, when walking more than four cubits. The Shulhan
Arukh elsewhere, records the view of some Poskim that it is forbidden to recite G-d’s name
when not wearing a head covering. From a more recent historical perspective, the wearing
of a kippah or head covering was a deliberate and conscious reaction against the prevailing
custom of non-Jews of that time. When they enter their houses of worship, they would
remove their head covering as a mark of respect and solemnity. We, therefore, practice
the opposite, that is, to avoid gilui rosh (uncovered head) at all times. Men’s heads should
always be covered.

Summary
Perhaps the power of minhagim can best be illustrated by the fact that where there is doubt
as to which way to conduct a certain mitzvah or practice, we are given clear and explicit
instructions. Here Chazal (Eruvin 14b) tell us that when in doubt: פוק חזי מה עמא דבר – איך
“ נוהגיןsee what the masses are doing with regard to a particular practice and conduct accordingly.”
This is a powerful testament to the notion of  “ מנהג אבותינו בידינוthe customs and practices
of our fathers are in our hands” and the vital role that customs have played in maintaining,
preserving, and enriching Jewish life.
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Let the Wicked Man

Stuff Himself and Die:
Deicentric Versus Social Sins
dr. eliakim katz and dr. yaacov rosenberg1

I. Introduction
This paper was inspired by a puzzling and seemingly aberrant Halakhic ruling by Rabban
Shimon ben Gamliel (hereinafter: Rashbag).2 This ruling states that people who are passing by an orchard (or vineyard) and who are tempted to pick (steal) fruit, should not3 be
warned about the presence of forbidden fruit,4 henceforth denoted by ‘FF’. Moreover, in
making this ruling, Rashbag is cited5 by the Gemara as using unusually shrill language –
“let the wicked man stuff himself and die.”
The problem is that Rashbag’s ruling ostensibly contradicts a fundamental Halakhic principle
that a person is obliged to distance a potential sinner from the sin. In other words, Jewish
law requires a person to try and stop another from committing a sin (transgression).6 It is
not surprising, therefore, that Rashbag’s ruling, which appears to flout this principle, has
generated significant consternation in rabbinical discussions.

1.

2.
3.

4.
5.
6.

This paper is dedicated to the memory of Professor Yaacov Rosenberg. Yaacov was a brilliant scholar, but he
was much more than that: he was a real mensch. I had the honour and good fortune to have had Yaacov as a
good friend as well as to have worked with him for many years.
President (Nasi) of the Sanhedrin (high court) in the generation following the Bar Kokhba uprising (see below).
As is discussed later, there is some ambiguity whether Rashbag prohibits the marking of forbidden fruit or
simply does not insist on such marking. However, this paper addresses an issue that emerges regardless of which
interpretation of Rashbag is preferred.
Such as Orlah and Neta Revi’i’. For a discussion of forbidden fruit, see section II.
Baba Kama, 69a.
In this paper we use the terms “sin” and “transgression” interchangeably.

ELI KATZ has a Ph.D. in economics from London University. He is a retired professor of economics and currently
runs a small economic consulting business. Numerical examples of his suggested interpretation of Rashbag’s
view may be obtained from Eli Katz at elyokim.getzel@gmail.com.
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Drawing both on economic theory and on attempts by generations of interpreters of the
Talmud to explain Rashbag’s ruling, we show that Rashbag did not ignore the principle that
one must distance a potential sinner from the sin. In order to demonstrate this, we rely
on the distinction between social laws (bein adam le’chavero), and laws that have no social
component (bein adam la’makom) – henceforth we refer to such non-social laws as deicentric.
Specifically, we show that Rashbag’s ruling may be explained by the difference between
laymen and Hazal’s perceptions of the relative severity of deicentric transgressions and
certain social transgressions.
The remainder of this paper is organized as follows: Section II introduces and presents the
Halakhic and historical background of Rashbag’s ruling. Section III compares and contrasts
Rabbinic and laypeople’s attitudes to theft and deicentric transgressions. In Section IV
we discuss Rashbag’s ruling and its apparent contradiction with the basic principle that a
potential sinner should be distanced from the sin. In this section we also consider some
previously offered explanations of this contradiction. In Section V we discuss a trade-off
explanation, which, we believe, resolves the above-mentioned contradiction. Section VI
summarizes and concludes. The paper includes an appendix where we provide some sources
showing that the aspects of behaviour that we rely on in this paper are universal rather
than specifically Jewish.7

II.Halakhic and Historical Background
This section comprises two subsections that provide a short background of Rashbag’s Halakhic
ruling. In Subsection 1, we briefly discuss the concept of FF. Subsection 2 presents a short
synopsis of the relevant historical background of Rashbag’s times.

i. Forbidden Fruit
According to Halakha, it is forbidden to consume or enjoy a fruit that has grown on a tree
during the tree’s first three years. Such fruit is called orlah.
Fruit growing on the fourth year of a tree in the Land of Israel is called “neta revi’i” (in
vineyards, it is called “kerem revi’i”). Such fruit is forbidden for consumption unless it is either
a. brought to Jerusalem and eaten there, or
b. has its sanctity formally removed by designating redeeming money to replace the fruit. 8
It would seem the FF is a deicentric matter. Like Kashrut, it has little if anything to do
with anti-social behaviour.

7. Additional material including a detailed numerical example of our suggested interpretation of Rashbag’s view,
may be obtained from Eli Katz at elyokim.getzel@gmail.com.
8. In this way, when the owner of the fruit made the pilgrimage to Jerusalem, he could take the monetary value
of those fruits and purchase food which he can eat during his visit. The owner could even sell these fruits in
the local market provided that he used the proceeds of the sale to purchase food when he came to Jerusalem.
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ii. Agriculture in the Land of Israel in the Early CE
Rashbag was the president of the high rabbinical court (Sanhedrin) from 145 to 175 CE. This
was a period during which the situation of the Jewish Community in Eretz Israel was
exceptionally dismal. The catastrophic rebellion by Bar Kochba, which began in 132 CE, had
been completely and severely crushed by the Romans in 135 CE, i.e., only 10 years prior to
Rashbag’s ascendency to the presidency. The consequences of the rebellion for the Jewish
Community in Eretz Israel were cataclysmic. Indeed, the Community in the first few centuries of the Common Era was vanquished, dispirited, and poor.
The majority of Jews in the Land of Israel lived in the northern part of the country, known
as the Galilee. And, as was typical at the time, agriculture constituted the main economic
activity. The land of the Galilee was renowned for the quality of its vineyards, olive trees,
and fruit orchards. Indeed, Josephus9 writes, about the Galilee:
The land is so rich in soil and pasturage and produces such a variety of trees, that even the most
indolent are tempted by these facilities to devote themselves to agriculture. In fact, every inch of
soil has been cultivated by the inhabitants; there is not a parcel of wasteland.
Many of the vineyards and orchards, which contain fruit bearing trees, were located on the
sides of the roads on which passersby travelled. The fences that enclosed these orchards, in
as much as they existed at all, could hardly be expected to prevent trespassing. Consequently,
travelers and passersby were tempted to enter vineyards and orchards that were not theirs
and pick (steal) fruits to eat. While each such traveler may have only picked small quantities,
the aggregate quantity of stolen fruit is likely to have been significant. The phenomenon
of such minor thefts could have potentially impoverished the owners of these orchards.

III.Rabbinic and Laypeople’s Perceptions of the Severity
of Theft Compared with Deicentric Transgressions
i. Rabbinical
By definition, the rabbinical authorities fought against transgressions of Jewish Law. And,
it appears that the Talmud and the Halakhic literature viewed theft as a major transgression.
Indeed, some of Hazal considered the sin of stealing as a transgression equal in severity to
murder, adultery, and apostacy.10 The Jerusalem Talmud expresses it thus:

9. Agriculture in Israel: History & Overview, Jewish Virtual Library, extracted March 25, 2021,
www.jewishvirtuallibrary.org/history-and-overview-of-agriculture-in-israel.
10. Jewish law requires that a person give up his life rather than commit these transgressions. See the next footnote.
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Not only if they told him [while threatening his life] that he must kill someone [for then he must
accept his own death rather than transgress] but even if they tell him to steal from another person
[he should surrender his life instead].11
And, in the same vein, the Shulhan Arukh, the best-known code of Jewish Law, compares
stealing from another person to taking that person’s soul, even if the stolen item is of
miniscule value.12
In its typical style, the Midrashei Aggada expresses this with a flourish:
Come and see how great the power of robbery is, the generation of the flood violated every precept,
but their fate was not sealed until they extended their hands and engaged in robbery, as it is
stated ‘For the earth is filled with robbery through them, and behold, I will destroy them with
the earth’ [Genesis 6].
This severe rabbinical view of the abuse of property rights is not surprising, given the
historical context in which they were operating. As mentioned above, The Jewish Community in the Land of Israel in the first few centuries of the Common Era was poor; lawlessness
was rife; and abuses of property rights were of major concern.
Hazal appear to have recognized that property rights were eroding and were concerned
that, in their absence, society as a whole would collapse. The Mishna states:
Pray for the safety of the realm, for in absence of fearing it, a man would swallow his fellow man
alive.13
Indeed, the above cited Midrash pinned the extinction of the Flood generation to the fact
that “the earth is filled with robbery,” i.e., that generation was doomed because theft had
become a norm. The Midrash appears to be stating that in the absence of enforced property
rights, society will be destroyed.

ii. Laypeople
Notwithstanding the severe opprobrium accorded to theft by the rabbinical establishment,
ordinary people appeared to view stealing as a relatively minor transgression.
The Talmud teaches:
Rabbi Yehuda said in the name of Rav: the majority of people [succumb to transgression] with
regard to robbery.14
11. Jerusalem Talmud, Shabbat 14:4, 77a. The view expressed is evidently that of R. Meir, as implied by the rishonim
(early commentators) on Ketubot 19, who present a beraita not available to us — according to which R. Meir
adds theft to the list of offenses to which the “die rather than transgress” rule applies.
12. Shulhan Arukh, Hoshen Mishpat 359:3.
13. Pirkei Avot, 3.
14. Baba Batra 165a. The full dictum: “R. Yehuda said in the name of Rav: The majority of people [succumb to
transgression] with regard to robbery, and a minority of people with regard to sexual matters, and everyone
with regard to malicious speech […] a hint of malicious speech.”
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Furthermore, Hazal recognized that the aversion of laypeople to committing deicentric
sins was greater than their aversion to committing social sins. This is evident, for example,
in the ruling in the case of a financial claim where the defendant admits to owing a portion
of the claim, the Halakha requires the defendant to swear to the veracity of his denial of the
claim and is then absolved from the disputed portion. And yet, if the person is prepared to
steal, why would he be believed when taking a religious oath?
The Talmud’s answer to this question is telling:
We do not say that since a person is suspected in financial matters, he is suspected with regard
to taking an oath.15
In other words, a person who is suspected of stealing property (making false claims or
denying debt) is not necessarily viewed as someone who is prepared to commit the deicentric transgression of making a false oath, although both involve a sin against G-d.16 For a
layperson, committing a deicentric transgression was worse than committing a social
transgression. The rabbinical employment of an oath to help distinguish between thieves
and non-thieves suggests that the rabbis recognized that people are more averse to deicentric sins than social ones.
Thus, there existed a difference between the rabbinical and lay ranking of the egregiousness of social versus deicentric sins. Moreover, the above discussion (concerning the oath),
suggests that this was recognized by Hazal, who saw that “loading” a deicentric sin onto
social sin may alter behaviour by reducing social sins. Of course, this also has the effect
that if, nonetheless, a person commits the jointly packaged sins, he will have committed
both the sin of theft and the sin of swearing a false oath. Thus, adding a deicentric sin to a
social one may reduce the prevalence of social sins but increase the incidence of deicentric
ones. This tradeoff is at the centre of our interpretation of Rashbag’s ruling.17

IV.The Specifics of Rashbag’s Halakha and Previous Explanations
i. Rashbag’s Halakha and Its Details
Rashbag’s Halakha, the centre of our discussion, is presented in the Babylonian Talmud18 and
is an expanded version of the Mishna in Tractate Ma’asser Sheni.19 The relevant parts of the
Talmudic discussion state:
15. Baba Metsi’a 5b.
16. This rule is the basis for requiring an oath in other types of contested cases involving money. For example, it
is the basis for an oath (known as shevuat ha’shomrim – the oath of the guards’ ) which is by an unpaid guard
who claims he was not derelict in his guard duties. See Baba Metsi’a 6a.
17. It may be of interest to note that the asymmetric lay attitude towards social and deicentric sins, which was
recognized by Hazal approximately 18 centuries ago transcends time, cultures, and religions. Indeed, it is still
alive and well. For details see Appendix 1.
18. Baba Kama 69a.
19. Ma’aser Sheni 5:1.
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With regard to a vineyard in its fourth year, they would mark it with clods of earth …and mark a
grapevine of orlah with potsherds… Rabban Shimon ben Gamliel [Rashbag] said: In what case is
this said? During the Shemita (sabbatical) year, when it is ownerless, but during all other years
of the Shemita cycle — let the wicked man stuff himself and die.
Thus, the Mishna rules that a vineyard and other fruit trees in their fourth (reva’i) year are
(should be) marked with clods of soil around their trunks. Trees not yet having reached their
fourth year (orlah) are marked with potsherds. This warns those entering the orchard that
the fruit they see is forbidden. It appears that first part of the Mishna, i.e., the Tana20 Kama
(first Tana) states that FF should always be marked. Rashbag, however, disagrees. He asks:
“When should such marking [of FF] be performed?” And, he answers, “only in the Shemita
year, when all are allowed to enter the orchard and partake of its fruit i.e., when eating
the fruit does not constitute theft.” Rashbag rules, however, that in other years there should
be no marking of FF. Rather – “let the wicked man stuff himself and die.”

ii. The Basic Problem in Rashbag’s Ruling against Marking FF
Rashbag’s ruling against marking fruit in non-Sabbatical years21 has come down as permanent
Halakha. The rule is hard to understand, however, because it contradicts another Halakha,
universal in the Torah, to the effect that one must distance a potential sinner from the sin.
The Halakhic literature refers to this conundrum as the Havot Yair problem,22 either because
he was the first to bring it up or because of the dramatic way he concludes his commentary
in order to emphasize the gravitas of the question. Havot Yair states:
In view of our redoubled duty to distance a transgressor from his transgression…it is easy to
distance the thief from the transgression by marking the fruit, and how was he allowed to stumble
and [how were we allowed] to cause him to stumble?23
And the Havot Yair ends his question dramatically:
And whoever offers me a cure for this ailment of mine [namely this apparent contradiction],
should be called a master physician.

20. Tana is the singular form of the plural word Tana’im.
21. In Shemita years, the fruit of the land is deemed to have been abandoned and taking it does not typically constitute theft.
22. The author of Havot Yair is Rabbi Yair Chayim Bacharach (1639–1702). He was a German rabbi and major 17th
century posek (“decisor”) a legal scholar who determines the position of Halakha.
23. Here we base ourselves on the Hebrew wording in Yehuda Levi, “Protest and Distancing a Transgressor from
His Transgression,” Tehumin 14 (Hebrew) (Zomet Institute, 1994). Above we showed that this assumption on
the part of Havot Yair is based on several Halakhic sug’yot (debates) in the Talmud. The Halakha, they show, realizes that people are more afraid of deicentric prohibitions than they are of the transgression of stealing even
though stealing is also a religious transgression and, in the Halakhic decisors’ eyes, a very grave one.
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iii. “Let the Wicked Man Stuff Himself and Die” and the
Injunction against Marking Forbidden Fruit
The expression “let the wicked man stuff himself and die,” 24 is unique in the Talmud. It occurs
only in the context of a thief who wishes to steal fruit that may be deicentrically forbidden
to him, where the fruit is not marked as such. The rishonim25 who discuss the expression,
do so solely within this context,26 and agree that the “wicked man” is both a thief and one
who is prepared to eat (or actually eats) FF.27
We interpret Rashbags’s ruling as a prohibition 28 on marking FF. This interpretation
emanates not only from the unique severity of the expression “let the wicked man stuff
himself and die,” but also from Rashbag’s response to the ruling by the Tana Kama in the
Mishna that the FF should be marked.
Rashbag states:
In what circumstances should the FF be marked? In the Shemita year,” implying that in non-Shemita years it should not be marked.
Nonetheless, we acknowledge that there is some ambiguity in whether Rashbag means
that it is forbidden to mark the FF or that he means that there is no obligation to mark it,
i.e., an absence of an obligation to mark it.
The ambiguity is highlighted by the words of Maimonides:
Rashbag says that we do not require (shelo natzrich) people to mark Kerem Revi’i or Orlah which
people should not eat, except in the year of the Shemita in which case they are ownerless, and
every man has the same gardens and vineyards. But in non-Shemita years there is no requirement
to write (mark), because people have no permission to take and eat what is not theirs, and if a
24. For the source of this expression, see Yosef Ahituv, “Let the Wicked Man Stuff himself and Die,” Tehumin 9
(Hebrew) (Zomet Institute, 1988).
25. The leading rabbis and decisors from 1000 to 1500 CE, i.e., the period after the Ge’onim and prior the writing
of the Shulhan Aruch.
26. For example, Rashi “[…] But during all other years of the Shemita cycle—when they come to steal, he should
let them, and they will eat something that is prohibited, and feed it to the wicked man and let him die” —
Baba Kama 69a (and other rishonim).
27. Even though the rishonim are cautious about using this expression as a Halakhic directive, we find subsequent
and, foremost, contemporaneous authorities who lift it out of its context for the purpose of Halakhic debate
in matters wholly ungermane to the setting in which the expression appears. For example, is it proper to
give directions on the Sabbath to drivers in search of an address and send them the right way so that they
should do less travel on the Sabbath, or should mitigating others’ Sabbath desecration be of no concern? Or
is it correct to allow Jews to violate the provisions of shevut, a rabbinical proscription, in order to preclude
de’oraita transgressions by others? Ahituv (note 24 above) specifies these examples and offers others. Ahituv’s
comment on these examples is worth noting: “It is unquestionably the right and even the obligation of a posek
[Halakhic decisor] to invoke various Halakhic principles when ruling on Halakhic problems. […] Notably, however,
this use of the “Let the Wicked Man” principle is far from the original use of the principle in the Mishna and
the Talmud.”
28. Distancing a person from sin and a non-insistence (as opposed to prohibiting) marking FF still constitute a contradiction, which our approach resolves.
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person does so he is a robber (thief) and we should not take corrective action (e’in lanu la’assot) to
prevent the robber from an obstacle, because the sin of theft is greater, and these words are correct.29
Maimonides’ use of the expression “do not require (shelo natzrich),” suggests that he believes
that Rashbag’s ruling is that there is no need to mark FF. At the same time his later statement
“we should not take corrective action (e’in lanu la’assot),” may be taken as an instruction not
to mark FF, in particular because the sentence ends with “these words are correct.”
Indeed, Rabbi Tzvi Pesach Frank30 held the view that Rashbag’s ruling is a prohibition. In
his words:
But [Maimonides’] wording, ‘We should not (ein lanu la’assot) take corrective action[on behalf
of a ] a thief so that he should not stumble [by eating FF]” plainly means that even if one can put
[the thief] at a distance by marking, even then, one should not mark. It is a wonder.
Ultimately, however, whether Rashbag’s ruling is to prohibit marking FF, or that there is
no need to mark FF, the contradiction remains. Why does Rashbag not insist on marking
FF (in the “not-required” interpretation) or refuse to allow marking FF (in the “prohibited”
interpretation”) to distance a person from sin?

iv. Attempts to Resolve the Halakhic Contradiction
As is made clear above, it would appear that Rashbag’s ruling, which may lead a person to
eating FF, directly contradicts the obligation to distance people from sin. Consequently,
over the generations, there have been various attempts to resolve this problem. Broadly,
these attempts were based on trying to preserve the rule of distancing people from sin by
pointing out why not marking FF is an acceptable exception. Few of these attempts are
completely satisfying. We provide two representative responsa:31
a. The responsum of Bet Yitzchak32 states:
It is definitely forbidden to place a stumbling block33…but here [when one does not mark fruit]
it is but an auxiliary measure; furthermore, one [who does not mark] takes no real action to
cause transgression […].
This responsum is unconvincing. Yes, no stumbling block is actively created, but an indirect
one certainly applies because the minor act of marking the fruit could save the person from

29. Maimonides, Commentary on the Mishna, Ma’aser Sheni 5:1.
30. Chief Rabbi of Jerusalem, 1936–1960, in Responsa Har Tzvi, 10:125.
31. Yehuda Levi, “Protest and Distancing a Transgressor from His Transgression, Tehumin 14 (Hebrew) (Zomet
Institute, 1994). Levi presents many of the responsa and records his objections to them. The examples below
are taken from his article.
32. Rabbi Yitzchak Yehuda Shmelkis (Galicia, 1827–1904), Bet Yitzchak, Orah Hayyim 29:4.
33. The expression “stumbling block” is a short form of the Halakhic dictum that “a man should not place a stumbling block in front of others.” This is typically interpreted as an obligation not to lead a person, who may not
know better, into sin.
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sinning. It is far from obvious that one is exempt from the distancing-from-sin edict if they
allow a stumbling block when it could easily be avoided.
b. The responsum of R. Shlomo Eiger34 states:
Either way, he commits the transgression of theft […] and it is not our duty to steer him away
from a different, additional transgression.
This responsum is also hard to accept. Why should the commitment of one sin by a person
absolve us from distancing the offender from another sin? After all, the transgressor is still
defined as one toward whom other Jews are responsible.
Additional responsa that attempt to clear up the contradiction raise similar arguments,
all of which, however, are, in our opinion, unpersuasive.
Against this background, Rabbi Frank’s explanation of the Halakha in question stands
out for its originality: Rabbi Frank notes that if the FF were marked, passersby would turn
to unmarked fruit and thereby violate the rule against theft, whereas if the fruit is not
marked, they would transgress by eating FF but may avoid theft, the more serious offense.
The avoidance of theft suggested by Rabbi Frank is technical: Rabbi Frank’s reasons that
FF do not fully belong to the owner. Thus, appropriating it without its owner’s permission,
although forbidden, is not defined as theft.35
Specifically, Rabbi Frank states:
For theft is a more grave transgression than others and the corrective measure, marking [the
fruit], is its own drawback because it distances [the thief] from the less-serious offense—eating
reva’i and orlah [fruit], to which the lo tigzol [“do not steal”] proscription does not apply [based
on the non-ownership of FF]—and pushes him to [commit] the more serious offense of theft.
Thus, to Rashbag’s thinking, marking [FF] should not be done in other [non-Shemita] years.36
Although the argument that no “theft” of FF takes place is controversial, Rabbi Frank alerts
us to two important insights. First, by saying that marking FF would distance passersby
from it and direct them to non-prohibited fruit, he implies that people take stealing fruit
more lightly than they do eating FF. Invoked here is the perception that we already discussed
above concerning the relative gravitas that people attribute to deicentric sins as opposed
to social sins. The second insight is the suggestion that the duty to distance a transgressor
from transgressions includes, under certain circumstances, diverting him from a major
transgression to a minor one. Our approach is based on these two insights. However, in
our approach the taking of FF may be viewed as theft. And, we avoid additional implicit
and explicit assumptions made by Rabbi Frank which, in our opinion, are unsupported.
34. Son of R. Akiva Eiger, Poland (1787–1852), commentary Maharasha 10:151 on Siftei Kohen, subparagraph 6.
35. Fourth-year fruit (neta’ reva’i) is reserved for consumption in Jerusalem. It is defined as qodashim qalim (a “minor
offering”) or, depending on the context, as mammon gavo’a, G-d’s property. The first three annual crops of a
fruit tree are orlah and are forbidden for consumption and any other benefit.
36. Responsa Har Tzvi, 10:125.
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V.The Trade-off Explanation: Dissuasion of Theft
via Fear of Deicentric Transgressions
The approach that we use to justify the non-marking of FF is simple and, in our view, is
intuitively appealing.
Assume that FF —neta revi’i and orlah—in an orchard are not marked, and that it is common
knowledge that such fruit are not marked. A potential thief therefore knows that the fruit
on any one tree may be forbidden. If people are strongly averse to eating FF, the possibility
that they might do so may deter them from taking it. In other words, the risk of committing a deicentric sin, which they regard with gravitas, may stop them from committing the
sin of stealing the fruit, a transgression they view as mild, as per our above discussion of
laymen’s perception of theft as compared with deicentric transgressions.
Now, in contrast, assume that it is compulsory to mark FF as per the Tana Kama. Potential
thieves are able to avoid committing the deicentric sin by stealing from unmarked trees.
Having removed the uncertainty as to which tree’s fruit are forbidden, they are more likely
to engage in theft, which they view as a minor offence but is in general viewed as a severe
offence by Hazal. Marking forbidden trees is likely to increase the incidence of theft.
Not marking FF is likely to deter theft and simultaneously increase the consumption of
FF. This is the essence of the tradeoff between marking or not marking FF. The differing
opinions of Rashbag and Tana Kama can therefore be analyzed within this framework.
To complete our explanation, we specify its underlying assumptions. The first two are
derived from the various strands of Talmudic debate discussed above. The third is an extension of the first two assumptions to the case when laypeople face uncertainty, in the form
of given probabilities, regarding the religious status of the fruit.
The assumptions are:
1. In general, everything else being equal, Hazal, and first and foremost Rashbag, view theft
as a more serious transgression than the transgression of eating orlah and neta reva’i.
2. In this context, laypersons’ ranking of transgressions is the opposite to Hazal’s ranking.
Everything else being equal, laypersons view deicentric sins, and in this case specifically
the eating orlah and neta reva’i, as a more severe transgression than theft. In operational
terms, this means that they are more likely to be deterred by the transgression of eating
FF than by the transgression of theft.
3. This difference between Hazal and laypeople’s ranking deicentric transgressions and theft
persists, at least to some extent, in when there exists uncertainty (FF or not FF) about
the ritual status of a particular piece of fruit.
Based on these assumptions, it is apparent that refraining from marking the fruit results
in fewer thieves.
Consider two regimes:
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FF are marked:
Assume that of the many passersby of a particular orchard, 100 are willing to steal and
eat one piece of fruit. Then, if FF is marked, all pickers will switch to un-marked fruit.37 The
number of thieves will be 10038 and the number of persons eating forbidden fruit will be zero.39

FF are not marked:
Assume a given proportion, say 60% of the fruit in an orchard are FF, and that this is common
knowledge. A passerby realizes that there is a 60 percent probability that the fruit he steals
will be forbidden. Then, based on the above three assumptions, some of the 100 persons
who are willing to steal non-FF fruit, will now be deterred from picking the fruit. Assume,
for example, that the number of thieves will decline from 100 to 80 because of the deicentric deterrence of possibly eating FF in this orchard. Of these 80, the number who will (on
average) be consuming FF is 48, because each of the 80 thieves will consume an FF with a
probability of 60% and 60% of 80 is 48.
Overall, switching from a marking regime to a non-marking regime reduces the number
of thieves but increases the number of consumers of forbidden food. As mentioned above,
this is a tradeoff: fewer thieves at the cost of generating (more) consumers of forbidden fruit.
In essence, therefore, Rashbag’s disagreement with the Tana Kama can be framed as a
disagreement about perceptions or facts.
a. Rashbag may view theft as a greater sin than does the Tana Kama. In the above example
not marking FF has increased the number of FF consumers to 48 and reduced the
number of thieves by 20. This implies that it costs 2.4 more FF eaters for a reduction of
one in the number of thieves. Rashbag may view this as an acceptable tradeoff, because
of the importance he attaches to reducing theft. The Tana Kama, however, may view this
tradeoff as unacceptable. While he may agree that theft is a severe transgression, he
may not think it is 2.4 times as egregious as eating FF.
b. An alternative interpretation of Rashbag’s argument with the Tana Kama may focus on
disagreement about the deterrent power of deicentric transgressions.
For example, the Tana Kama may think that if 60% of the fruit are FF, the number of
thieves will decline only by 10, i.e., from 100 to 90. If that is his view, he calculates that not
marking FF reduces the number of thieves by 10 but increases the number of FF eaters to
an average of 54.40 This implies that, in his view, not marking FF costs 5.4 more FF eaters
per reduction of the number of thieves by one.

37. We assume that, given a costless choice, people would rather eat non-FF than FF. In other words, we assuming
that people do not consume FF le’hachis (to be contrarian).
38. Note that the numerical examples are just that – examples. They are not meant to reflect any reality.
39. We assume that the absolute number of both forbidden and permitted fruit in the orchard is large.
40. If non-marking FF reduces the number of thieves by 10, there are 90 thieves left. Since each has a 60% probability of eating FF, on average 60% of the 90 thieves, i.e., 54 people, will eat FF.
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In contrast, Rashbag may be of the view that the deicentric transgression has greater
deterrence power, and that the number of thieves goes down by 20, as in a. above. Rashbag’s
estimate of the cost of reducing the number of thieves by one is, therefore 2.4.
Indeed, in this example, Rashbag and the Tana Kama may agree that no marking should be
the rule, if the cost of reducing the number of thieves by one is 3 or less. But if they perceive
the costs differently as above, Rashbag will rule for not marking the orchard, and the Tana
Kama will rule for marking it.

VI. Summary and Conclusions
This article considers the Halakhic rule laid down by Rashbag: that FF for consumption should
not be marked in the orchard in order to warn those who might be tempted to steal fruit.
Indeed, Rashbag is shrill about this – “let the wicked man stuff himself and die.”
We believe that we have provided a plausible explanation for this ruling, in which Rashbag’s ruling does not contradict the general mitzva of distancing a person from sin. Rather,
Rashbag’s ruling represents an attempt to follow this mitzva, by distancing a person from
a greater sin.
And, finally, a word about the aggressive tone in which Rashbag expresses his opinion.
In our view, it comes from a sense of anger and frustration. The people who steal from an
unmarked orchard are beyond the pale. Neither deicentric nor social transgressions deter
them. They are the wicked.
A more technical version of this paper was published in
Ma’ayan, Volume 236, Tevet, 5781 (2021) (Hebrew).

Appendix
Non-Jewish Lay Attitudes Toward Social and Deicentric Sins
As mentioned in the main text, the difference between lay attitudes towards social sins
and deicentric sins, which was recognized by Hazal approximately (at least) 18 centuries
ago, is both currently prevalent, and far from restricted to Judaism.
Indeed, over 40 years of empirical research summarizing the relationship between religion
and crime, indicate that religion somewhat reduces criminal behavior (Adamczyk et al. 2017;41
Baier and Wright 2001;42 Johnson et al. 2000).43 However, to the extent that religious piety
i.e., deicentric transgressions – does deter crime, it appears to have a differential impact
41. Amy Adamczyk, Joshua.D. Freilich, and Chunrye Kim. 2017 “Religion and Crime: The Way Forward.” Sociology
of Religion 78: 192–232.
42. Baier, Colin J., and Bradley R.E. Wright. 2001. “If you love me, keep my commandments”: A meta-analysis of
the effect of religion on crime. Journal of Research in Crime and Delinquency 38: 3–21.
43. BR Johnson, DB Larson, S De Li, SJ Jang, 2000, Church attendance and religious salience among disadvantaged
youth. Justice Quarterly 17: 377–91.
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on the different types of crimes. Religion appears to have little effect on abuses of property
rights such as theft, though (religion) does have a deterrent effect on more violent crimes.
For example, a 1991 study by Pettersson44 found that:
The analysis of the…data showed that the moral values among the churched differed significantly
from those of the unchurched in that the former held a more negative view …[of] certain violent
acts or “crimes” …As for attitudes toward “property crimes” (e.g., social dishonesty, “petty
fiddling,” etc.), were no differences between the churched and the unchurched. …This pattern was
particularly pronounced after controls for age, education, and place of living were introduced.
Other scholars go further and find no (negative) correlation at all between religion and
crime. A 2016 article in Psychology Today states:
men and women who engage in a lifetime of criminal behavior profess to be devout adherents
to a religion. They may attend a church, mosque, or synagogue, read religious writings, quote
Scripture, take classes, and observe holidays. Some send their children to schools that are religiously affiliated.”45
There were similar findings in the 1969 pathbreaking study by Hirschi and Stark46 who
pioneered empirical scholarship into the relationship between religion and crime. This study
found no difference, in terms of propensities for engaging in criminal behavior, between
frequent church attendees and those who did not attend church frequently. Furthermore,
Hirschi and Stark (1969) found no difference between propensities to engage in criminal
behavior between students who believed in the Devil and life after death and those who
did not believe in an afterlife or supernatural world.
In view of this, it is clear that involving G-d in social sins has a relatively weak deterrent
effect. Packaging such sins with deicentric sins, is likely to be significantly more effective.
This appears to be part of human nature.

44. Thorleif Pettersson, Religion and Criminality: Structural Relationships between Church Involvement and
Crime Rates in Contemporary Sweden, Journal for the Scientific Study of Religion, Vol. 30, No. 3 (Sep., 1991),
pp. 279–291.
45. The Criminal as a “Religious” Person, Prayer at ten, robbery at noon, Posted Apr 18, 2016, Psychology Today.
46. Hirschi, Travis, and Rodney Stark. 1969. Hellfire and delinquency. Social Problems 17: 202–13.

122

Hakhmei Lev

Eruv: Creating a Community
rabbi chaim metzger

The saying goes that you don’t have a real Jewish community until you have a shul, a
mikvah and an eruv. So, what is the purpose of an eruv in the Jewish community?
First, we must explain what an eruv is. On Shabbat, there is a prohibition of hotza’ah,
carrying in the public domain or between different domains. There is also a prohibition of
techumin, walking beyond the 2,000 cubits (approximately one kilometer) boundary beyond
the area in which one lives. This area is determined by the town when living in an urban
area (assuming the distance between houses is below 70⅔ cubits), and from one’s house
in a rural area.
These prohibitions can be remedied through an Eruv Chatzeirot for hotza’ah and Eruv Techumin
for techumin. With an Eruv Techumin, either food is placed in, or one walks to and remains
until sunset in, a location up to 2,000 cubits from one’s home, declaring that location as
one’s residence. One would then be allowed to walk 2,000 cubits in every direction from that
extended location, allowing someone to walk up to 4,000 cubits in one direction instead of
only 2,000. This can aid reaching a distant point when living in rural areas. This is mostly
unnecessary within cities and towns that have homes fairly close to one another because
if houses are with 70 and ⅔ amot (112 feet or 34 metres) of the city they keep extending the
techum. If there are two cities within 141 amot of each other they are halachically considered
one city for the purposes of techum. For instance, within the Greater Toronto Area, you can
walk for 5–6 hours north along Bathurst from Lake Ontario before running into a problem.
The more commonly used eruv, though, is the Eruv Chatzeirot. The Eruv Chatzeirot involves
the residents enclosing an area and then designating commonly-owned bread as their “eruv.”
It allows for carrying within an enclosed region. There is a debate as to how it precisely
works. In the Talmud Bavli Eruvin, Shmuel says that Eruv Chatzeirot works based on kinyan, a
transaction, while Rabbah says it works based on dirah, creating one residence for everyone1
1.

Talmud Bavli Eruvin 49a.
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(49a). In the Talmud Yerushalmi, 2 Rabbi Yosi ben Rabbi Bon says that the eruv makes the
enclosed area into one reshut, one domain using zechiya, by making a positive action on
behalf of another. According to the Bavli, it appears that the eruv turns the area into a single
private domain, with a debate as to how between Shmuel and Rabbah, as mentioned above.
According to the Yerushalmi, on the other hand, it’s about the positive creation of one unified,
shared domain.
The debate surrounding the mechanism of an Eruv Chatzeirot has important ramifications
l’halachah. The Chacham Tzvi says that because the Eruv Chatzeirot creates one unified house,
you cannot have multiple eruvim set up within the same walled area; if you do, they will
contradict each other.3 Rav Yissachar Shlomo Teichtal counters that the placement of the
food for the eruv itself is mostly a symbolic way to remind us that the enclosed area is a
communal domain to be shared and used equally.4 It does not literally become one house.
We simply make the area equally accessible to all as if everyone was living in one house, so
placing two Eruvei Chatzerot would not be a problem.
While an eruv solves some of the technical Shabbat issues, we still need to discuss why it
is prohibited to leave one’s general area of residence to carry between domains on Shabbat.
The Gemara5 teaches that prohibited melacha is kenegged avodat haMishkan, corresponds to the
work that was done in the Mishkan. Rashi and Rav Saadyah Gaon argue about whether this
means actions done in the construction of the Mishkan or actions done in the daily upkeep
of the Mishkan. Even though the Gemara explicitly mentions that hotza’ah was done in the
Mishkan, it also derives this prohibition from “VaYetzav Moshe VaYaaviru Kol BaMachaneh – Moses
thereupon had this proclamation made throughout the camp.” 6,7 The Gemara elsewhere
derives the prohibition of hotza’ah from “Al Yeitzei Ish MiMekomo BaYom HaShevii – Let no man
leave his tent on the seventh day” (Shemot 16:29).8 Why do we need two specific sources for
the prohibition of hozta’ah? Tosafot9 explain that we need two sources because hotza’ah is
a melacha geruah, an inferior melacha. Carrying on Shabbat and walking beyond the techum
are not obviously melachot as one does not create or construct anything in the process, one
just move things from place to place. Both are therefore referred to as a melacha geruah, an
inferior action. The prohibition against carrying between domains is a little more understandable as melacha because transporting material was done in the construction of the
Mishkan and continues to be a major industry. It is harder to see, however, where techum
fits in as melacha: how can simply walking a couple of kilometres constitute a problem?

2.
3.
4.
5.
6.
7.
8.
9.

Talmud Yerushalmi Eruvin Chapter 8 Halacha 1.
Responsa Chacham Tzvi 112.
She’eilot UTeshuvot Mishneh Sachir Orach Chaim 135.
Shabbat 49b.
Shemot 36:6.
Shabbat 96b.
Pesachim 85b.
Pesachim 85b s.v. Hotza’ah Ketiv Beih KeShabbat.
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The source of the prohibition of techum derives from Shemot 16:29: “Re’u Ki Hashem Natan
Lachem HaShabbat Al Kein Hu Notein Lachem BaYom HaShishi Lechem Yomayim Shevu Ish Tachtav
Al Yeitzei Ish MiMekomo BaYom HaShevii – Mark that the LORD has given you the Sabbath;
therefore He gives you two days’ food on the sixth day. Let everyone remain where he is:
let no one leave his place on the seventh day.” Chapter 16 of Sefer Shemot generally deals
with Hashem giving us Manna, commanding us to collect it with certain restrictions, such
as each person taking only an Omer measurement, not leaving it overnight, collecting
double portions on the sixth day, and observing the seventh day as Shabbat by not leaving
their tents to collect more. The verse above comes after some of the Jews failed to observe
Shabbat and went outside the camp to collect more Manna. But why prohibit leaving one’s
location on Shabbat?
The Sefer HaChinuch10 explains that walking past the techum of 2,000 cubits is an issue
of not being restful and not participating in Oneg Shabbat. The Aruch HaShulchan11 adds
that Shabbat is designed not just for rest but to learn Torah as well, and excessive walking
would detract from that goal. Perhaps the reason why the Jews were told in the desert not
to go out and collect the Manna was the experience that could be had from being in the
Israelite camp. The Jewish people’s time in the desert was a unique time in history where
their every need was attended to by G-d. G-d provided Manna for food, water flowed from
the rocks, and neither their clothes nor their shoes ever wore out. It was a time devoted
to learning what it means to be a nation – G-d’s nation – and for at least one day a week
even the act of walking a short distance to collect the daily rations would detract from that
atmosphere and experience.
When the Talmud Yerushalmi12 expounds the maximal distance for techum on a D’Oraita
(Biblical) level, it arrives at a measure of 12 mil – 12 times 2000 cubits – based on the size
of the Jews’ encampment in the desert. Why do we derive this halacha from the way the
Jews’ camped? Because techum is designed to bring us back to what it was like to live with
G-d providing our every need, as we focus on what it means to be a people, or today what
it means to be a community.
When explaining why it is forbidden to ride an animal on Shabbat, the Gemara13 first tries
to prove it is a problem based on techum. In the end, because the Gemara considers techum
to be a Rabbinic prohibition, it decides that riding an animal is a Rabbinic protection lest
you break a branch to hit and guide your animal. What did the Gemara originally have
in mind for the prohibition against riding animals? Rabbi Yitzchak Yehuda Shmelkis,14 a
late 19th century poseik, inferred, based on the Gemara Beitzah, that the Talmud was trying
to create a blanket ban on transportation, and applies this idea to forbid bike riding. The
10.
11.
12.
13.
14.

Sefer HaChinuch Mitzvah 24.
Aruch HaShulchan Orach Chaim 397:4.
Talmud Yerushalmi Eruvin 3:4.
Beitzah 36a.
Shu”t Beit Yitzchak Tochen Hainyanim Yoreh Deah 2: 31.
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Gemara’s rationale may have been a reaction to the fact that rising urbanization could lead
to a situation where people could walk for the entirety of Shabbat but still technically be
within the city limits and techum. The only way to ensure that people would remain rooted
in one location for Shabbat was to ban all forms of transportation.
One of the great debates in the mid-20th century amongst the broader Jewish community
was whether it was permissible to drive to shul on Shabbat. The Orthodox movement was
firmly against, while the Conservative and Reform permitted driving to shul because of
shul’s significance. Leaving aside the Halachic arguments for a moment, let’s take a look at
what happened to each respective Jewish community as a result of this decision. Because
the Conservative and Reform communities could now drive to shul, they no longer needed
to live within walking distance of shul for access on Shabbat. They began to move farther
and farther away from the core Jewish community. Unfortunately, as a result, many
Conservative and Reform communities grew farther and farther apart until they no longer
had any semblance of a Jewish community. The Orthodox communities on the other hand
kept growing organically around the shuls, developing into the Orthodox communities we
recognize to this very day.
Shabbat isn’t simply about attending services in shul — it is about the holistic experience
that can be had by spending 25 hours in one place dedicated to experiencing Shabbat without the distraction of work or travel, simply focusing on what it means to be a Jew who is
part of a family and a community. Sacrificing techum, the limited location one resides in
for Shabbat, in order to attend prayers on Shabbat, had the opposite effect.
Ironically, even though techum is no longer an issue in most urban communities, and Eruv
Techumin is rarely used, Eruv Chatzeirot has come to fulfill a similar purpose. A community
without an eruv confines people with small children, the elderly, and anyone who needs
to carry anything with them, to their homes in order to not violate a Biblical prohibition.
By building an Eruv Chatzeirot and creating one large area, one large connected community,
everyone is able to join together as a kehillah, and experience Shabbat in all its splendor.
This was originally published, in a slightly different
form, in Kol Torah, Volume 30, 2020/5781.
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Is Law a Good Profession for the
Orthodox Jew? 1
Part 1
charles wagner, ll.b

Many people have asked me about law as a possible profession. Sometimes it’s a parent
concerned about job availability and pay. Other times it’s a young adult concerned about
lifestyle. Another potential concern for Orthodox Jews is whether Jewish lawyers can
properly fulfill their professional roles and still comply with their halachic obligations. The
tension between the practice of law and religious Judaism has been addressed a number
of times by halachic and legal scholars.2
Here are some halachic challenges I have dealt with in my practice:3
1. A husband wants to make a will leaving everything to his wife and if she predeceases
him the estate is to be divided equally between his two daughters and two sons. The
client has no interest in complying with the forced heirship regime set out by halacha.4
2. A client asks the lawyer to prepare the documentation necessary to effect a loan to a
member of his Shul who does not qualify for a loan from the bank. As a secondary lender,
1. Part 2 of this article will appear in the next volume of the Hakhmei Lev journal.
2. I encourage the reader who is considering law school for themselves or for their children to read the following: Simon Roy, “Should Orthodox Jews Become Lawyers?” (2002–03) 11 The Torah u-Madda Journal 254.; Broyde,
Michael J., The Pursuit of Justice and Jewish Law: Halakhic Perspectives on the Legal Profession (Michael Scharf Publication Trust of the Yeshiva University Press, 1996); Steven H. Resnicoff, “A Jewish Look at Lawyering Ethics
a Preliminary Essay” (1998) 15:1 Touro Law Review; Steven H. Resnicoff, “Lying and Lawyering: Contrasting
American and Jewish law” (2002) 77:7 Notre Dame Law Review 937; and Samuel J. Levine, “A Look at American
Legal Practice through a Perspective of Jewish Law, Ethics, and Tradition: A Conceptual Overview” (2006) 11:1
Notre Dame J.L. Ethics & Pub. Pol’y.
3. This is not meant as an all-inclusive list. They are just three examples where the problems arise.
4. See the following articles which may be of interest: Charles Wagner, David Wagner and David Posner, “Halachic
Estate Planning – Tax and Litigation Risks.” The abridged version is published in the Estates Trusts & Pensions
Journal [Vol. 37 2018] p. 335; Charles Wagner, “Rabbi Moshe Feinstein and Halachic Wills” www.wagnersid�lofsky.com/rabbi-moshe-feinstein-and-halachic-wills.

CHARLES B. WAGNER is designated as a Certified Specialist in Estates and Trusts Law by the Law Society of
Upper Canada and a Trust and Estate Practitioner by STEP Canada. He is a partner at Wagner Sidlofsky LLP,
which is a boutique law firm located in Toronto focusing on commercial and estate litigation.

127

Halakha
the client can charge a higher than normal interest rate. No one mentions a heter iska5
and it’s clear that the client knows about that halachic workaround.
3. A long-standing Jewish client claims he was cheated by his Jewish partner and wants
to sue him in secular court. The lawyer knows that this Jew does not trust the Beis Din
process. The relief he seeks may not be one that a Beis Din would provide.
Each one of these scenarios are, arguably, halachically problematic. Is there a concern
that taking on these tasks would involve untenable compromises of halacha?
When I chose this profession I did not research the halachic challenges associated with
being a lawyer. I knew fine upstanding Orthodox Jews who were lawyers and presumed
that if it was an appropriate career choice for them it would be a fine choice for me. Over
three decades of experience has taught me that Orthodox Jewish lawyers sometimes have
to deal with the tension between their professional obligations to clients and their halachic
obligations. Given that tension, one might wonder is law a good profession for the Orthodox
Jew?6 As Rabbi Professor Steven Resnicoff stated in his article, “A Jewish Look at Lawyering
Ethics a Preliminary Essay”:
Jewish law’s affirmative duties and prohibitions should not be studied in isolation from its many other,
more graduated, guidelines. Yet as a practical matter, Jewish lawyers exist in a secular environment which, because of its emphasis on the attorney-client relationship and the adversary process,
exhorts attorneys to represent clients irrespective of the moral repugnance of their causes and trains
them to employ techniques that, at least in individual cases, are not designed to reach a just result –
or a result that complies with Jewish law. This ambience operates to deaden a Jewish lawyer’s
sensitivity to Jewish law obligations and aspirations.
Personally, I share Roy Simon’s View as articulated in his article entitled, “Should Orthodox
Jews Become Lawyers?”:
The problem in a nutshell is this: The mandatory codes of ethics that govern…lawyers sometimes
require lawyers to engage in conduct that Jewish law forbids, or forbid conduct that Jewish law
requires… The Orthodox community should not discourage young men and women from entering
a career in the law. Orthodox lawyers are good for the Orthodox Jewish community because they
contribute financial support, community leadership, and assistance to Orthodox clients that
others may not be able to provide. Moreover, law is an attractive career for Orthodox young men
and women because secular law is closely related to Jewish law, because lawyers are dedicated
5. When a religious Jew lends another Jew money they often enter into an agreement called a Heter Iska. Faced
with the biblical prohibition against charging interest on loans and the reality that lenders are more likely
to lend people money when interest can be charged, the Rabbis created a halachic mechanism to still allow
a lender to profit from the loan and not charge interest. This halachic document is called the Heter Iska. For
an interesting blog on this topic I refer the reader to Does a Heter Iska Increase the Risk of Litigation? found
at www.wagnersidlofsky.com/does-a-heter-iska-increase-the-risk-of-litigation#marker-5831-2.
6. To the parents who are considering this career for their children and to the young adults who are considering
this profession I recommend you read the list of articles listed in footnote 1.
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to helping others, and because the legal profession increasingly permits lawyers to work flexible
hours, part-time hours, and predictable hours. As in all endeavors in life, a career in law poses
halakhic challenges to an observant Jew. But as Rabbi Broyde showed several years ago, nearly
all of these halakhic challenges can be overcome. I therefore hope that readers will encourage
young men and women in the observant community to pursue careers in law.
In discussing this paper with my friend and colleague Archie Rabinowitz, he pointed out
that going to law school doesn’t necessarily mean practicing law. Many have gone to law
school and later pursued careers in real estate, business, accounting, teaching etc. so it can
be a stepping stone which opens many doors.
I co-authored a paper entitled, “Advising the Orthodox Jewish Litigant” 7 which the
reader may find helpful to this discussion. It aimed to provide litigation lawyers and other
interested parties with insight into the specific needs of Orthodox Jewish clients. For those
considering law as a profession, it can hopefully provide some helpful background. The
unabridged version is reproduced below.

ADVISING THE ORTHODOX JEWISH LITIGANT
INTRODUCTION
The purpose of this paper is to provide litigation lawyers and other interested parties with
insight into the specific needs of Orthodox Jewish clients. It is important in developing a
litigation strategy for those clients to understand how some of the tenets of their faith
impact on the litigation of disputes and the financial and personal risk that the clients
may be placed in as a result.
What colours the process of developing a litigation strategy for Orthodox Jews is the
belief that generally, litigation between two Jews in civil court is forbidden by Jewish
law (“Halacha”).8 This paper articulates the parameters of those restrictions and outlines

7. C. Wagner, G. Sidlofsky, and R. Kwan. Advising the Orthodox Jewish Litigant
8. Halakha is a Hebrew word from the root Halacha, meaning “to go.” This term is not easily defined and we invite
the reader to access the Encyclopedia Judaica (MacMillan, 1978) Vol. 8, p. 1155, for an appreciation of what this
term has meant in the context of Talmudic study from the Middle Ages to the 21st century. See also M. Elon,
Jewish Law: History, Sources, Principles, trans. by B. Auerbach and M.J. Sykes (Philadelphia, Jerusalem: 1994),
Vol. I, p. 93:
The term Halacha…refers to the normative portion of the Oral Law…The Halacha includes all of the precepts in Judaism
— those laws involving the commandments concerning the relationship between people and G-d as well as those laws
applicable to relationships in human society.
In the context of this paper, Halakha describes the Jewish legal framework through which Orthodox Jews
govern their lives. It is an all-consuming body of Jewish religious law that governs every aspect of life. Halakha
is based on rabbinic analysis and interpretation of Biblical verses, Talmudic discourse and earlier rabbinic
examination of those texts and questions. Orthodox Jews take upon themselves the observance of Halakha
in all things including disputes that would ordinarily be resolved in civil court.
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the circumstances where Halacha permits resort to civil court.9 The authors also address
instances where, notwithstanding the prohibition, there are many reported cases where
Orthodox Jews will seek the determination of their legal problems in civil courts.10 Why they
do so is relevant for several reasons. Even if your client does not feel bound to adjudicate
the dispute before a religious court the other party may attempt to compel him or her to
do so.11 Secondarily, these cases highlight under what circumstances an arbitration12 before
a religious court may be vulnerable to appeal and or judicial review. Understanding how
civil courts deal with these issues will certainly allow counsel to better serve their clients.

THE RELIGIOUS JEWISH COURT AND ARBITRATION
Bringing a dispute before a religious court is essentially agreeing to arbitrate the dispute.
The litigants will have chosen a different forum over the regular court process. The choice is
not just between a civil and a religious court. The parties may also seek to choose between
different religious courts that may be available to them. In Toronto one may go before the
Beis Din of the Vaad Harabonim of Toronto13 or the Bais Din of the Kollel Toronto.14 There
are many other religious courts in Montreal, New York and Chicago. Each Beis Din may have
its own unique rules of procedure including how they receive evidence, the use of advocates
(“Toen”) and their respective views of Jewish law. These are factors to take into account by
the litigant when choosing a Beis Din. The costs also vary from Beis Din to Beis Din. What they
have in common is that there are always three Dayanim/Judges on the panel. Depending on
the Beis Din the Dayanim may be pulpit rabbis who on top of their regular duties also serve
as Dayanim. In other jurisdictions being a Dayan may be their full time job.

9. For a summary of the religious Jewish law on the subject, I refer the reader to Rabbi Ari Marburger, Arkaos,
Civil Litigation, And Halachah, online at the Jewish Law Blog www.jlaw.com/Articles/Arkaos%20V1.3.pdf.
10. For a few examples see Finkelstein v. Bisk, 2004 CarswellOnt 1129, (2004) O.J. No. 1176; Levitts Kosher Foods
Inc. v. Levin, 1999 CanLII 14818 (ONSC), Blank c. Blank, 2010 QCCS 6311 (CanLII), Kashruth Council of Canada
v Rand, 2011 CanLII 71786 (ONLRB), Gerstel et al. v Kelman et al., 2015 ONSC 978 (CanLII), Finkelstein, Re, 2004
CanLII 23883 (ONSC), Cawthorpe v. Cawthorpe, 2010 ONSC 1389 (CanLII), Mernick v. Mernick, 2007 CanLII 21121
(ONSC); Mernick Construction Co. Limited et al. v. Gerstein et al., 2008 CanLII 55143 (ONSC).
11. In Berg v. Schobert, (1995) O.J. No. 2983, Rabbi Berg brought a claim alleging defamation against Rabbi Schochet
in civil court. Rabbi Schochet took the position that the civil court should not entertain a dispute between
two rabbis, as the Orthodox view of the Jewish faith required that a dispute such as this be adjudicated by a
Beis Din (para. 3). In response, Rabbi Berg argued that it would be “impossible for him to have a fair hearing
before any such tribunal, because of the wide-spread bias against him among Orthodox Rabbis” (para. 4).
12. Setting up the proceeding before a religious court as an arbitration is done to ensure the enforceability of the
religious court’s decision by a civil court. This characterization of the religious court proceeding as an arbitration is permissible by Jewish law. Historically, where either through moral suasion or when a Beis Din was part
of a theocratic religious Jewish state, litigants abided by the decision of the Beis Din and there was no need
for the adjudication to proceed by way of a government sanctioned arbitration process. However, in Ontario,
if the litigants do not sign an arbitration agreement then the Beis Din’s decision would not be enforceable by
the civil courts in Ontario rendering the question of an appeal or judicial review moot.
13. The registrar of this Beis Din is Rabbi Asher Vale (416-841-7318, beis_din@hotmail.com).
14. Kollel Toronto’s Bais Din is supervised by Rabbi Akiva Steinmetz and Rabbi C. Ehrentreu. They can be contacted
at 416-785-7902.
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Equally important, there are different Jewish courts in different jurisdictions. These
different courts may have Dayanim/Judges who may be prone to interpret Jewish law
differently and one Jewish court may be more likely to do so in a way that favours one
litigant over the other.
Advising clients about choosing the most advantageous forum for their specific case is
not unusual. In the course of some civil litigation disputes, there may be more than one
province or country that has jurisdiction to adjudicate a dispute. In these circumstances,
lawyers are often called upon to address whether it is prudent to litigate in one jurisdiction over the other and often seek a venue whose laws favour their particular client. The
dilemma for the Orthodox Jew is that, regardless of the tactical advantages of a particular
forum, he or she is bound by his or her faith to litigate in accordance with Halacha. The
authors, in this paper, will endeavour to present a primer on how to navigate the Halachic
process to assist the client in having his or her dispute determined before their preferred
adjudicator. The last part of the paper includes appendices which hopefully will provide
useful background to those grappling with these issues. The first appendix reviews how
Orthodox Judaism understands the evolution of its legal system and the second appendix
provides cases where Orthodox Jews have litigated their disputes in civil court despite the
aforementioned prohibition and their rationale for so doing.
In advising a client it is not enough to be able to recognize where they would receive a
more favourable hearing. It is important to understand the Halachic process in order to help
this type of client who wishes to avoid criticism by their coreligionists and/or sanctions by
their community and still have their dispute resolved in the forum most favourable to them.
This is nothing new for lawyers who are often called upon to deal with the complicated
issue of forum non conveniens, comity and private international law and argue for the most
favourable forum for their client.15 In this context however, it is fundamentally important
to understand the concerns and rights of a litigant under Halacha.
Finally, the Orthodox Jewish client may wish to comply with Halacha and still have his
or her matter adjudicated in civil court. To accomplish this goal one must become familiar
with the rules of procedure before the Beis Din,16 the rights of the parties to ask the Beis Din
to ask for a siruv and or a heter arkaos. There are also instances where Jewish law recognizes
that the plaintiff may proceed to civil court and need not go to a Beis Din.

15. Castel & Walker, Canadian Conflict of Laws, 6th Edition, 13.1 Forum Shopping.
16. Each Beis Din may have its own rules of civil procedure. For example, the rules and procedure for the Beth Din
of America, online: http://s589827416.onlinehome.us/wp-content/uploads/2015/07/Rules.pdf. For the Rules
of Civil Procedure that are in use by the Rabbinical Court in Israel we refer the reader to the scholarly work
of Eliav Shochetman who is the Dean of Sha’arei Mishpat College (Law School). Professor Emeritus of Jewish
Law at the Hebrew University of Jerusalem. The book is entitled Seder Hadin bebeit hadin harabani, סדר הדין
בבית הדין הרבני.
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ARAKOS – PROHIBITION ON ORTHODOX
JEWS LITIGATING IN CIVIL COURTS
Whoever submits a suit for adjudication to non-Jewish judges . . .is a wicked man. It is as though
he reviled, blasphemed, and rebelled against the Torah of Moshe.17
This quote, attributed to Maimonides, is both succinct and sharp. Rabbi Chaim Jachter, in
his text, Gray Matter, Volume 2, quotes Rav Uri Dasberg who explains why the prohibition is
so strident. The role of a beit din18 is not merely to rule on the disputed monies, but also to
offer moral criticism. A beit din might recommend that a litigant pay more than the strict
law requires, as an act of decency. Moreover, a beit din demands of the litigants that they
conduct themselves in an ethical manner, above and beyond the strict letter of the law.
By contrast, a civil court judge has no mandate to demand more than the letter of the law.
Thus, a Jew who adjudicates in civil court, even if the court rules just as a beit din would
have ruled, rejects the value system that we strive to integrate into our legal system.
It is a fundamental belief of Orthodox Judaism that G-d19 gave the Jewish people the
Torah at Mount Sinai and that those holy laws govern every aspect of a Jew’s life including
the adjudicating of disputes. To adherents of that belief, litigating in the civil court system
constitutes a rejection of Torah law. Jewish law mandates that disputes between Jews are
to be resolved through the Beis Din. The term, Beis Din means, “house of judgment” and
refers to a rabbinical court of justice that adjudicates disputes according to the principles
set out in the Torah and the Talmud. However, despite the Halachic imperative for Jews to
adjudicate disputes before a religious Jewish court there are times when a litigant may
litigate in a civil court within the Halachic framework.20
Under the Halachic framework parties must attend before a Beis Din and submit to their
authority. The present custom is for the parties to sign an arbitration agreement so that the
Beis Din’s decision is enforceable in civil court just as any other arbitration decision would
be.21 The litigants will have their case heard by three rabbinical judges.
In Halacha the plaintiff is referred to as the toveah and the defendant as the nitvah. In
such cases the toveah would approach a Beis Din and request their assistance in bringing
17. Chaim Jachter, Gray Matter, Volume 2, p. 165, quoting the Rambam (Hilchot Sanhedrin 26:7 and Shulchan Aruch).
18. The Jewish courts are sometimes referred to as a Beis Din and at other times as a Beit Din. In Hebrew the word
Beit/Beis is made up of three letters. The last letter of the word is a taf and in the Hebrew alphabet is written
like this ת. Those who use a havarah Sepharadi pronounce the letter taf like the letter “t.” Those who speak
Hebrew with a Havarah Ashkenazi pronounce the letter taf like the letter “s.” For our purposes in this paper
we will use the word Beis and Beit interchangeably. For more information on this topic, I refer the reader to
two articles in the Encyclopedia Judaica, “Ashkenaz” and “Sephardim,” (Jerusalem: Keter Publishing House,
1972). As well, see Shira Schoenberg, The Jewish Virtual Library, Judaism: Ashkenazim, online: www.jewish�
virtuallibrary.org/jsource/Judaism/Ashkenazim.html.
19. Orthodox Jews are wary of writing out their Lord’s name because the name itself has sanctity, accordingly
the authors’ when referring to the Lord’s name in English have not written out the name in full out of respect
for readers’ who may hold this belief.
20. Rabbi Yaacov Feit, “The Prohibition against Going to Civil Courts,” The Journal of the Beis Din of America,” at p. 1.
21. Ibid, p. 23.
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the dispute before them. In turn the Beis Din would send a hazmanah to the nitvah to attend
before the court to adjudicate the dispute. The literal translation of the word hazmanah is
invitation. However, in this context it is a summons to appear before the Jewish court. A
refusal to appear before the Beis Din may have consequences for the religious Jewish client.

SANCTIONS FOR LITIGATING IN THE CIVIL
COURT SYSTEM – SHTAR SIRUV
A person who has been summoned to the Beis Din will usually be given 30 calendar days to
respond. If a party declines to attend, the Beis Din may issue the Shtar Siruv (the “siruv”). This
is akin to a finding of contempt by a civil court.22 In her article, “The Collision of Church
and State: A primer to Beth Din Arbitration and the New York Civil Courts,23 Ginnine Fried
explains the significance of the siruv:
In Jewish communities that are close-knit and insulated, a siruv is a formidable threat. A siruv
can result in the individual being shunned in the community that recognizes that rabbinical court;
in other words, it is a modern-day version of the discontinued cherem24 […] (one) can feel Jewish
in a Jewish community as a result of proceedings in the beth din […]. One can be: disinvited to
weddings, asked not to come to the synagogue, disinvited to all social gatherings.
A litigant who refuses to appear before a Beis Din in response to a siruv may be precluded
from participating in communal services. For example, he may not serve as cantor on Jewish
holidays.25 In one recent case, the parties were members of the Orthodox Jewish faith and
the plaintiff received a hazmanah from the Vaad Harabonim Beis Din.26 When he later appealed
the decision of the Beis Din to a civil court, the plaintiff testified that he agreed to go before
the Beis Din only under duress. Specifically, he feared that if he did not respond to the Beis
Din it would issue a siruv resulting in severe consequences including his being ostracized
or ex-communicated from the community. Similarly, in Cawthorpe v. Cawthorpe,27 a case
involving a married couple who agreed to arbitrate various issues arising from their divorce
before a Beis Din, when appealing the decision of the Beis Din, the husband claimed that he
22. Ibid.
23. Ginnine Fried, The Collision of Church and State: A Primer to Beth Din Arbitration and the New York Civil
Courts, 31 Fordham Urb. L.J. 633 (2003), online: ir.lawnet.fordham.edu/ulj/vol31/iss2/8.
24. Israel Goldstein, Jewish Justice and Conciliation: History of the Jewish Conciliation Board Of America, 1930–
1968, and A Review Of Jewish Judicial Autonomy 3 (1983). The Cherem is described as being ostracized by the
community such that a person could be excluded from the synagogue, their businesses being boycotted and
no one from the community would marry their children.
25. Mishneh Berurah, 53:82.
26. Gerstel et al. v Kelman et al., 2015 ONSC 978 (CanLII). There are two Orthodox Jewish Courts in Toronto. One
is the Beis Din of the Vaad Harabonim serving the Toronto area community. In matters dealing with divorce
one should contact Rabbi Ochs 416-782-9621 and with respect to other disputes contact Rabbi Vale (416-8417318). The second Beis Din is the Kollel Toronto’s Beis Din which is supervised by Rabbi Akiva Steinmetz and
Rabbi C. Ehrentreu, senior members of the Kollel, under the auspices of the Rosh Kollel, Rabbi Miller.
27. Cawthorpe v. Cawthorpe, 2010 ONSC 1389 (CanLII).
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was pressured to appear before the Beis Din out of fear of being shunned from his religious
community. In particular, he claimed to have been terminated from his position as a school
teacher in a Jewish school because of his reluctance to appear before the rabbinical court.
Undoubtedly, for people whose livelihood or social interaction centres around the Orthodox Jewish community, the prospect of being shunned has to be taken into account when
developing a litigation strategy. Otherwise, any success may prove to be a Pyrrhic victory.

A LAWYER’S WISE WORDS TO THE ORTHODOX JEWISH LITIGANT
A lawyer who is advising his client on the advantages or disadvantages of adjudicating a
dispute before the Beis Din must be familiar enough with Halacha to provide some assessment of the client’s prospects for success. That analysis should also include a review of the
civil law and the client’s chances of winning in that arena. Litigation lawyers go through
a similar exercise when dealing with a case where the subject matter of the litigation has
a substantial connection to more than one jurisdiction and litigants have to deal with the
issue of forum non conveniens.28 The wrinkle here is that the issue of jurisdiction flows from
the religious belief of your client and not an argument over which forum is best suited to
hear the litigation and what law should apply. But the choice of the forum and applicable
law is no less important.
When advising an Orthodox Jewish client, his or her lawyer should ask the following
questions. Will your client fare better in a Jewish court? If the issue involves an estates
matter, will the forced heirship regime in Halacha supplant your client’s entitlement under
the last will and testament? If your client is chasing a bankrupt debtor who has transferred
his or her assets to a spouse, does the Jewish court recognize bankruptcy? If your client
is suing over a matter that occurred several years ago, does the Jewish court recognize
limitation periods? These are just a few examples of where it may be beneficial to litigate
before the Beis Din depending on which side of the argument you are advocating. Further,
this is an important issue if your client is choosing between different Beis Din’s, as opposed
to between a civil or Halachic court system.

Exceptions to the General Rule
Insurance Claims
In cases where the defendant possesses insurance that would cover the plaintiff’s claim, if
proven, the insurance company is considered an interested party to the dispute. This issue
28. Pursuant to the doctrine of forum non conveniens, a civil court retains a residual power to decline to exercise
its jurisdiction in favour of a forum that is in a better position to dispose of the litigation. The court cannot
decline to exercise its jurisdiction unless the defendant invokes forum non conveniens. If a defendant raises
an issue of forum non conveniens, the burden is on him or her to show why the court should decline to exercise its jurisdiction and displace the forum chosen by the plaintiff. To satisfy the burden imposed on a party
asking for a stay on the basis of forum non conveniens, the party must show that the alternative forum is
clearly more appropriate.
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frequently arises in cases involving professional negligence, personal injury and damage
to property. As the prohibition against suing in civil court is limited to actions between
Jews, an observant Jew is permitted to sue a non-Jewish insurance company in civil court. 29
Practically speaking, a plaintiff will sue the individual who caused the harm rather than the
insurance company directly. This occurs even where it is clear that the insurance company
will pay out any amounts awarded to the plaintiff. If the effect of the dispute would result
in .litigation between two Jewish parties, the prohibition on litigating in civil court would
seem to apply. However, authorities on Jewish law have determined that while the dispute
is technically between two Jewish parties, the plaintiff’s intention is to seek compensation
is from the insurance company. Therefore, since it will be possible to enforce a claim only
against an insurance company in a civil court, it is not a rejection of the authority of Jewish
law to pursue an action in a civil court.30 But the question of what makes a company Jewish
and subject to religious Jewish law is a very complex one. Beyond the cursory treatment
below, it is well beyond the scope of this article.31

Does a Non-Jewish Corporation Have to Appear before Beis Din?
This question is addressed directly by Professors Broyde and Resnicoff.32
When a corporation is involved in a dispute that may lead to civil litigation, it may be essential to
determine whether the corporation or its shareholders are the real parties. For example, Jewish
law does not ordinarily allow one Jew to sue another in a civil court, unless the plaintiff has
first obtained express permission to do so from a rabbinical court. If, however, a corporation is
considered an independent legal entity, Jewish law may allow the corporation to sue or be sued
in a civil court. Similarly, although Jewish law does not allow one Jew to recover from another
for certain types of injuries, it may permit such recovery from an independent corporate entity.
In cases where the defendant possesses insurance that would cover the plaintiff’s claim,
if proven, the insurance company is considered to be an interested party to the dispute.
When considering whether an insurance company is Jewish, the faith of the shareholders may be relevant to making that determination. This leads to the question – may a
Jewish plaintiff pursue a claim in civil court if the insurance company involved has Jewish
shareholders?
Three arguments may be advanced to permit a Jewish plaintiff to pursue such a suit in
civil court:
29. Rabbi Ari Marburger, “Arkaos, Civil Litigation and Halacha,” at p. 15.
30. Ibid. See footnotes 17–19 and pages 8–11 in Rabbi Ari Marburger’s article, “The Halachic Status of Jewish-Owned
Banks,” online: www.businesshalacha.com/en/system/files_force/audio_general/pdf/Hedge%20Funds%20
%26%20Hilchos%20Ribbis.pdf?download=1.
31. We refer the reader to an article penned by professors Michael J. Broyde and Steven H. Resnicoff entitled, “Jewish Law and Modern Business Structures: The Corporate Paradigm,” 43 Wayne L. Rev. 1685. It is also available
online: www.jlaw.com/Articles/corporations.html.
32. Ibid., at p. 2
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(i) T
 he insurance company is not the defendant
Practically speaking, a plaintiff will sue the individual who caused the harm rather than the
insurance company directly. This occurs even where it is clear that the insurance company
will pay out any amounts awarded to the plaintiff. If the effect of the dispute would result
in litigation between two Jewish parties, the prohibition on litigating in civil court would
seem to apply. However, as indicated above, authorities on Jewish law have determined
that while the dispute is technically between two Jewish parties, the plaintiff’s intention
is to seek compensation from the insurance company.

(ii) A
 n insurance company cannot be said to be “Jewish”
Professors Michael Broyde and Steven Resnicoff argue33 that a corporation may not be the
sum of its parts. Even should all of the employees be Jewish, and all of the shareholders
likewise, the legal entity may be considered its own person. Not all Jewish authorities
accept this proposition. They suggest that if decision makers are Jewish, or beneficiaries of
the company’s business are Jewish, can one truly claim that the company is not “Jewish”?

(iii) An insurance company is “Jewish” only if Jews have significant number of shares
Rabbi Moshe Feinstein, a leading twentieth century American halachic authority, contended
that a corporation would not be considered “Jewish” unless Jewish shareholders owned a
controlling interest in the company. 34
One difficulty in implementing Rabbi Feinstein’s standard is that he does not define
“controlling interest”; to what extent must Jews influence the direction of the company, or
own its assets? Another difficulty is that Rabbi Feinstein does not address the case of a
company which is led by Jewish executives.
Accordingly, when the Orthodox Jewish client seeks legal advice and expresses concern
that he or she may have an obligation to proceed before a Beis Din, the lawyer should discuss
the ownership structure of the parties with the client. Jewish law may not apply to certain
corporations and there might not be an obligation to proceed through the religious Jewish
court system. This is not to suggest that the lawyer interviewing his or her client, relying
on this article, should tell his client that definitively he or she need not worry about facing
recriminations for not proceeding before the religious court. Rather, if the client is concerned
about any perceived obligation to adjudicate the dispute before a religious court it is incumbent on the lawyer to raise this issue and suggest that the client seek Rabbinic guidance on
whether the corporation involved is obligated to appear before the religious Jewish court.

33. Michael J. Broyde and Steven H. Resnicoff entitled, “Jewish Law and Modern Business Structures: The Corporate Paradigm,” 43 Wayne L. Rev. 1685.
34. See footnotes 17–19 and pages 8–11 in Rabbi Ari Marburger’s article “The Halachic Status of Jewish-Owned
Banks, found online: www.businesshalacha.com/en/system/files_force/audio_general/pdf/Hedge%20Funds%20
%26%20Hilchos%20Ribbis.pdf?download=1.We also refer the reader to Igros Moshe CM 2:15; OC 1:19, 4:54, and
Igros Moshe EH Vol. 1, sec. 7.
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Proceeding to Civil Court May Be Permitted as an Interim Step
There are times when a defendant will use the Beis Din process to thwart the plaintiff’s
efforts to recover damages or misappropriated property. For example, if a local Beis Din
provides a defendant with 30 days to respond to each hazmanah (a summons to appear
before the Beis Din), it is likely that three hazmanot will be issued prior to the issuance of a
siruv or heter arkaos (permission to bring a matter concerning Jewish litigants before civil
court). By the time the Beis Din’s usual protocol takes place, it may already be too late as
the property has been rendered untraceable. To remedy this situation, it is recommended
that plaintiffs contact their personal rabbi who, in the authors’ experience, may permit
the Orthodox Jewish litigant to preserve their rights in civil court with the expectation
that once their rights are safeguarded, the parties will have the matter arbitrated by the
Beis Din. The types of scenarios that may require a plaintiff to take active steps to preserve
their rights in the litigation include:
a. Limitation period issues: while limitation periods do not exist in Jewish law, many
claims become statute barred after the expiry of the limitation period in the local jurisdiction where the damage occurs. A defendant wishing to avoid judgement may try to
delay responding to the Beis Din to avoid liability;
b. Probate: in a will challenge there is a concern that once probate is issued the executor
may distribute the assets of an estate in accordance with the challenged will. The time
delay for the heter arkaos process may result in the distribution of the estate’s assets
before the plaintiff can establish their interest in the estate;
c. Thwarting judgment by hiding assets: in order to thwart a judgment, a defendant
will sometimes conceal or transfer assets outside of the court’s jurisdiction. Seeking an
injunction to prevent the rogue from a misdeed may be permitted.

Where a Plaintiff Initiates Proceedings in a Beis
Din and a Defendant Refuses to Appear
It is not hard to imagine a circumstance where a person summoned before a Beis Din refuses
to attend either because they do not wish to adjudicate the dispute in a rabbinical court or
believe that they would be at a disadvantage before the Beis Din as opposed to civil court.
In such a situation, the Shulchan Aruch permits the person bringing the dispute to resort
to civil court.35
The process for gaining approval from the Beis Din under this exception is as follows: the
plaintiff opens a file at Beis Din. The Beis Din then issues a hazmanah to the defendant. If the
defendant does not respond to the initial hazmanah, the Beis Din may issue an additional
hazmanah. If the defendant fails to respond to the subsequent hazmanah, the Beis Din can
elect to issue a heter arkaos. The Beis Din can grant a plaintiff permission to proceed in civil
court if the defendant has been properly notified and fails to respond to the hazmanah within
35. Rabbi Yaacov Feit, “The Prohibition against Going to Civil Courts,” The Journal of the Beis Din of America at p. 31.
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thirty days.36 However, it is important to remember that a heter arkaos is not automatically
issued by the Beis Din. The plaintiff must request that the Beis Din issue it and follow up to
obtain it before proceeding to civil court.

Where an Observant Defendant Is Summoned
to Civil Court by a Fellow Jew
Where an observant defendant is summoned to appear before a civil court by a fellow Jew,
there are differing opinions on whether the defendant must first receive permission from a
Beis Din to defend themselves in civil court.37 Ultimately, the defendant is entitled to defend
themselves in civil court, if required.

Where the Other Party Is a Non-Observant Jew or Is Not Jewish
Halacha prohibits observant Jews from initiating litigation in a civil court against any other
Jew, regardless of the other Jew’s level of observance, without a heter arkaos. However, as it
is unlikely that a non-observant Jew will agree to submit to the authority of a Beis Din, the
Beis Din will typically issue the heter arkaos quickly and may not wait for the other party
to ignore the three hazmanah.38 In theory, the prohibition on attending civil court applies
even where the counter-party is a non-Jew. However, because it is unlikely that a non-Jew
would submit to adjudication of the dispute by the Beis Din, it is not necessary to send a
hazmanah or receive a heter arkaos where the other party is a non-Jew.

When the Nitvah May Choose the Forum
According to Jewish law the defendant/nitvah must appear before a Beis Din once he or she
receives a hazmanah, but the nitvah can choose to have the dispute adjudicated by an alternative Beis Din recognized by the Beis Din who sent the hazmanah.39 That is what happened in
Gerstel et al. v Kelman:
Gerstel obtained a ruling from Rabbi Miller, the head of the Kollel Beis Din (another prominent
Beis Din in Toronto) which stated that Gerstel could appear before a different Beis Din. Gerstel
obtained the ruling because he preferred that the dispute be handled by the Kollel Beis Din rather
than the Vaad Harabonim Beis Din.40
Chances are that the plaintiff has chosen the specific Beis Din that originated the process
because he/she believes that this particular Jewish court will favour him/her or at least
treat him/her fairly. When the nitvah chooses another Beis Din the toveah may not agree to
go there. In such a scenario the nitvah can invoke zabla.
36. Ibid.
37. For a discussion see Rabbi Yaacov Feit, “The Prohibition against Going to Civil Courts,” The Journal of the Beis
Din of America at p. 32 in the footnotes.
38. Rabbi Ari Marburger, “Arkaos, Civil Litigation and Halacha,” at p. 7.
39. See page 2 paragraph b of the Rules of Procedures of the Beth Din of America online.
40. Gerstel v. Kelman, 2015 CarswellOnt 5346, 2015 ONSC 978 at para. 9.

138

Hakhmei Lev

Zabla
Rabbi Moshe Feinstein41 says that all Batei Din (the plural of Beis Din) in New York are regarded
as ad hoc.42 If one accepts that to be true of New York it is no less so for the religious Jewish
courts located in Toronto. The Rema43 says that if the Beis Din who issued the siruv is ad hoc,
then the nitvah has a right to demand zabla. That process involves each party nominating
one judge, and the two judges together with the litigants select a third.44 This process
may provide some solace to a client that he will have a favourable forum to hear his /her
grievances. In addition, some see the process as beneficial because the litigants will have
confidence in the process given that they chose the judges and each of the judges will feel
the onus of fully evaluating the arguments of the party who selected him.45
However, others object to the zabla process seeing it at best as an inferior adjudication
process and at worst a ruse to rig the adjudication. Imagine the defendant choosing a Rabbi/
Dayanim who the plaintiff feels is biased against him. The defendant may never agree to
such a person on the panel. Inevitably, when one party choses a panellist unfavourable to
the other, the zabla process will fail and the disgruntled party will return to the Beis Din
and seek a heter arkaos permitting the matter to go before the civil courts. The following is
an excerpt from remarks made by Rabbi Yona Reiss about the zabla process:46
This arrangement is problematic for a couple of reasons: first, it allows for ex parte communications, prohibited both according to halacha and according to the civil arbitration law. It was
already noted by the Aruch ha-Shulchan one hundred years ago that in his day parties to a ZABLA
proceeding worked with the assumption that there would be ex-parte communications. The Aruch
HaShulchan tried to justify the practice on the basis that the sides were presumed to waive any
41. The Jewish Virtual Library describes Rabbi Moshe Feinstein as the “…leading halachic (religious law) authority
of his time and his rulings were accepted worldwide. …Rabbi Feinstein’s halachic decisions have been published
in a multi-volume collection titled Igros Moshe (The Letters of Moshe). He also published several volumes of in
depth discussions about the Talmud. Rabbi Moshe Feinstein was one of the last of the great leaders and sages
from Europe and was a representative of the greatness the Jewish people had before the destruction of the
Jewish communities during World War II. We were greatly privileged to have such a giant here in America.
When he passed away in 1986 the Jewish people lost a great and caring leader and one of our last connections
to the greatness of European Jewry.”
42. Igros Moshe, Choshen Mishpat (2), Siman 3.
43. See the Rema, Choshem Mishpat 3:1. The Rema in an acronym for Rabbi Moses Isserles. He lived in the 16th century. The Jewish Virtual Library describes the Rema as “…world-renowned scholar, a Posek, and was approached
by many other well-known rabbis for Halachic decisions, including Joseph Caro, Solom Luria and Joseph Katz.
One of his most well-known commentaries was the Mappa (the Tablecloth), a commentary on the Shulchan
Aruch, written by Joseph Caro. The Shulchan Aruch focuses mainly on Sephardic rite and customs, while the
Mappa emphasizes Ashkenazic customs, henceforth expanding the influence of the work to Eastern European Jewry.”
44. Aruch HaShulchan, Choshen Mishpat 13:1.
45. See the Rema Choshen Mishpat 13:1.
46. Rabbi Yona Reiss, is also a lawyer who also served as director of the Beth Din of America from 1998 to 2008.
He is a member of the New York State Bar Association, a certified mediator for the City of New York court
system, and a member of the Family and Divorce Mediation Council for New York. A full biography of Rabbi
Reiss is available online: www.yutorah.org/Rabbi-Yona-Reiss.
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objection since each side wished to engage in ex-parte communications with their borer, but the
fact is that this is clearly not the ideal. Second, the current ZABLA process engenders an expectation that the panelist chosen by one side will invariably rule in that party’s favor. However, the
halacha, as emphatically noted by the Rosh in his commentary to the third chapter of Sanhedrin,
10 requires that each member of the panel remain fundamentally neutral and be capable of ruling
in favor of either party. This is the type of ZABLA process described in the Talmud, but we found
that this ideal was simply not being met in contemporary ZABLA practice.47

THE BEIS DIN AS A RELIGIOUS ARBITRATION PROCEEDING
The Evolution of the Arbitration Process in Ontario
The process implemented by the Beis Din falls under the legal definition of an arbitration.
Arbitration is the settlement of a dispute or a difference between the parties by the decision of a group of persons rather than in a court.48 In the early 1990s, Ontario adopted the
International Commercial Arbitration Act and the Arbitration Act came into force for domestic
arbitrations.49 The Arbitration Act applies to arbitrations conducted domestically under an
arbitration agreement and generally deals with civil law matters including property, and
inheritance.50
It is beyond the scope of this article to fully address the Family Statute Law Amendment Act,
2006, the reasons for its passing and its impact on using a Beis Din to resolve family disputes.
There were concerns that women were being treated by religious tribunals in a way that
was inconsistent with Canadian law and commonly held principals in our society. Suffice
it to say, that the prospective Orthodox Jewish family law client faces additional hurdles
when wanting to have his/her family law issues adjudicated by a Beis Din. Such a client
would be well advised to seek out an experienced family law lawyer when dealing with
custody, support issues or a religious Jewish divorce. For our purposes, we wish to be clear
that family arbitration is regulated by both the Ontario Arbitration Act and the Family Law
Act and the discussion in this article may not be applicable to that situation.51
To resolve a dispute by arbitration, the parties involved in a dispute must voluntarily
authorize a third party to decide the dispute after hearing both sides of the argument. The
International Commercial Arbitration Act is applicable to commercial disputes with an international scope52 and adopts the Model Law on International Commercial Arbitration initially
adopted by the United Nations Commission on International Trade Law on June 21, 1985,
47.
48.
49.
50.
51.

See the Rema Choshen Mishpat 13:1.
Collins v. Collins (1858), 53 E.R. 916 (Eng. Ch. Div.).
Arbitration Act, 1991, S.O. 1991, c. 17 and International Commercial Arbitration Act, RSO 1990, c I.9.
Arbitration Act, 1991, S.O. 1991, c. 17 at s. 1 and s. 2(1).
For a more in depth treatment of this subject we refer the reader to McGill, Shelley, “Family Arbitration: One
Step Forward, Two Steps Back,” Journal of Law and Social Policy 21 (2007): 49–62, online: digitalcommons.
osgoode.yorku.ca/jlsp/vol21/iss1/3.
52. Nicholas Walter, “Religious Arbitration in the United States and Canada,” Santa Clara Law Review 52:2 (2012) 528.
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which requires courts in contracting countries to give binding effect to private agreements
to arbitrate and enforce arbitration awards made in other contracting states.53 Following the
implementation of the International Commercial Arbitration Act and the Arbitration Act¸ courts
in Ontario have noted, “a clear shift in policy towards encouraging parties to submit their
differences to arbitration where an arbitration agreement exists.”54 Among other possibilities, the passage of the International Commercial Arbitration Act and the Arbitration Act has
created the possibility of enforcing religious arbitrations, which are now considered prima
facie enforceable in Ontario.55

53. See Article 1, schedule to the International Commercial Arbitration Act, RSO 1990, c I.9.
54. Ontario v. Abilities Frontier Co-operative Homes Inc., 1996 CarswellOnt 2720, (1996) O.J. No. 2586 at para. 27.
55. Nicholas Walter, “Religious Arbitration in the United States and Canada,” Santa Clara Law Review 52:2 (2012) 530.
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“The Guardian of Israel Neither
Slumbers Nor Sleeps”:
Reflections on the Ups and Downs of Jewish History
dr. eric lawee

The end of the Torah sets, in stark terms, a seemingly immutable paradigm for understanding ups and downs of Jewish history:
Devarim 28:1–2, 15

Now, if you obey the Lord your G-d, to observe faithfully all His commandments…the Lord your
G-d will set you high above all the nations of the earth. All these blessings shall come upon you…
But if you do not obey the Lord your G-d to observe faithfully all His commandments and laws
which I enjoin upon you this day, all these curses shall come upon you and take effect. 1
In short, obedience to the covenant yields blessings while disobedience brings curses,
notably in the form of exile from “the land.”2 The implication is that Jewish history unfolds
in ways very different from that of other nations.
As things unfolded, exile proved the rule for Jews, decisively shaping Jewish identity
while giving rabbis and scholars much to ponder. Let us consider three snapshots in such
ongoing reflections. They indicate the vitality and variety of Jewish responses to and
teaching about this large—and, not infrequently—painful topic. We will conclude with an

1
2

Translations are from Tanakh: A New Translation of the Holy Scriptures (Philadelphia, 1985).
“The Lord will drive you…to a nation unknown to you or your fathers”; “The Lord will scatter you among all
the peoples from one end of the earth to the other…The Lord will send you back to Egypt in galleys” (Devarim
28:36, 64, 69).

ERIC LAWEE is a full professor in the Department of Bible at Bar-Ilan University, where he teaches the history
of medieval and early modern Jewish biblical scholarship. His recent book Rashi’s Commentary on the Torah:
Canonization and Resistance in the Reception of a Jewish Classic (2019), published by Oxford University Press, won
the 2019 award (in the category of Scholarship) of the Jewish Book Council. He holds the Rabbi Asher Weiser
Chair for Medieval Biblical Commentary Research and directs Bar-Ilan’s Institute for Jewish Bible Interpretation. He served as Shoshana Shier Distinguished Visiting Professor for Jewish Studies at the University of
Toronto (2018).
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at once bold, poignant, and inspiring sermon issuing from the Warsaw ghetto that bears
added resonance as we immerse ourselves in the Yamim Noraim.
In the last chapter of his work, Tam Ha-Kesef, R. Yosef ibn Kaspi, a thinker and commentator
on Tanakh born around 1280 in southern France, stresses the futility of efforts to fathom
details of G-d’s designs in history:
Yeshayahu 55:9

Can there be such insanity; I mean, that it should occur to us to determine and know a reason
and cause for these actions of G-d, while we are unable to know reasons for the actions of kings
who are before us, even from the great scribes? For this the prophet Yeshayahu admonished us
when he said, “But as the heavens are high above the earth, so are My ways high above your ways
/ And My plans above your plans.”3
Consider, he urges, cases from the biblical past that, taken together, provide an irrefutable
lesson in Jewish history’s utter inscrutability:
Who can give a cause or reason for the variation in all of our exile and subjugation, until he gives
a cause for our subjugation lasting four hundred years in Egypt; and then, in the time of the
Judges, eight years at the hands of the King of Aram and then, eighteen years at the hands of the
King of Moab, and then, twenty years at the hands of the King of Hazor, and then, seven years at
the hands of Midian? Who will give reason for all of these vicissitudes? And even if some person
recklessly gives reason for these, who will believe that he has arrived at knowledge of the reason
and the cause that are before G-d? 4
Somewhat paradoxically, Ibn Kaspi’s emphasis on contingencies in history holds out the
promise of a propitious turn in Jewish fortunes, up to and including the nation’s possible
return to its homeland: “Why should it be a wondrous thing in the eyes of any person for the
Land of Israel to return to us from the hands of the Ishmaelites, if G-d wishes?” That said,
just how such a return might come about remains a cipher. Referring to the four beasts of
Daniel 7, taken in the classical interpretation to represent a fixed number of empires that
will rule over the Jewish people before their redemption, Ibn Kaspi makes it clear that the
number is not exhaustive: “However it eventuates—whether this land stays in the hand
of the Ishmaelites as it is today, or whether the Christians conquer it—have the beasts
ceased to exist? Are there no longer revivals and collapses? But, ‘see, the guardian of Israel
neither slumbers nor sleeps!’” 5
Some could protest the traditional view of exile as a function of Jewish failure to uphold
the covenant. Such a one was the wandering scholar born in fifteenth-century Sicily, R.
3

4
5

Tam Ha-Kesef, ed. I. Last (London, 1923), 43. English translations from Adrian Sackson, “Rationalistic Messianism and the Vicissitudes of History: The Final Chapter of Joseph Ibn Kaspi’s Tam ha-kesef,” Zutot 12 (2015): 1–15.
The most recent study is Alexander Green, Power and Progress: Joseph Ibn Kaspi and the Meaning of History (Albany:
State University of New York Press, 2020).
Tam Ha-Kesef, 43.
Tam Ha-Kesef, 42.
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Aharon Aboulrabi. Commenting on the promise in Sefer Devarim that even those who lapse
into idolatry will find G-d should they seek “with all your heart and all your soul” (Devarim
4.29), he cannot suppress an agonized cri de coeur:
Woe to the ear that hears [this]. Behold, we have sought Him though in our hands there is no
idolatry but rather anguish and sufferings all our days simply to hold fast to our faith, and He
is as a deaf one Who hears not and dumb one Who opens not His mouth (cf. Tehillim 38:14). Nor
can one allege [our failure to seek G-d] “with all heart and soul” since, in light of the many evil
calamities we suffer, it is indisputable that we are seeking with our heart and our soul. Indeed,
we have not forborne to elevate and exalt His holy Torah to the point that “we are slain all day
long” (Tehillim 44:23). With great bitterness of spirit, an aching heart, and streaming tears have
I written these [words] here. 6
Though he ends his plaint on a pious note (“The Rock!—His deeds are perfect”; Devarim
32:4), it is clear that Aboulrabi has great trouble reconciling the Torah’s promise that loyalty
to the covenant confers blessing with the historical realities in his day. Jews stand at an
utter remove from idolatry. They display full-hearted dedication to G-d and Torah. They
even engage in acts of martyrdom on behalf of their faith—yet G-d still seemingly turns a
deaf ear to their cries for redemption.
Much can be said about the many twists and turns taken by our theme in modern times,
not least within various streams of Zionist thought. Given, however, the period of Yamim
Noraim within which we find ourselves, it seems well to give the last word to a voice silenced
by the unspeakable catastrophe that befell European Jewry in the mid-20th century, that of
R. Kolonymus Kalman Shapira. In his “Sermons from the Years of Rage” (familiarly known
under the title conferred on them upon their initial publication, Esh Kodesh or “Holy Fire”),
the Piaseczner Rebbe addresses the dire situation of European Jewry at the onset of its
destruction in a remarkable derashah delivered on Shabbat Shuvah, September 1939.
In this derashah, the Rebbe daringly speaks of G-d’s observance of the mitzvah of teshuvah,
conceived of as a turning away from evils that G-d has inflicted or intends to inflict on the
Jewish people. R. Shapira explains how such divine repentance even includes the element
of “regret” that the mitzvah requires: “G-d fulfills this commandment when He repents
of the evil that He has rendered, G-d forbid, to His people Israel, or what He has decreed
will before them. This is G-d’s repentance, His teshuvah as it were, as it is written ‘And G-d
repented of the evil that He spoke of doing to His people’ (Shemot 32:14).” 7
6

7

The original text appears in Arba‘ah perushim le-rashi zal (Constantinople [1525?]), 152a. The translation is taken
from Eric Lawee, “Aaron Aboulrabi: Maverick Exegete from Aragonese Sicily,” Hispania Judaica Bulletin 9 (2013):
161. For the martyrdom motif summoned by the verses in Tehilim 44 in late medieval Sefardic literature, see
Joseph R. Hacker, “‘If We Have Forgotten the Name of Our G-d’ (Psalm 44:21): Interpretation in Light of the
Realities in Medieval Spain,” Zion 57 (1992): 247-274 (Hebrew).
Sefer Esh Kodesh (Jerusalem, 1960), 8. For the cited translation, see Sacred Fire: Torah from the Years of Fury 1939-1942,
ed. Deborah Miller, trans. J. Hershy Worch (Lanham, 2002), 10–12. The work is now available in an excellent
critical edition by Daniel Reiser: Sermons from the Years of Rage, 2 vols. (Jerusalem: Yad Vashem, 2017).
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The martyred Rebbe goes further, insisting that salvation from the present travails and
forthcoming ordained sorrows is not enough. When divine repentance is “only for that
which He has already done, or for what He has decreed,” then “the Jewish people remain,
G-d forbid, in the same desperate straits as always.” If G-d regrets and repents “only of the
evil that He was going to add, G-d forbid, to their already precarious predicament, they
remain in the same very poor condition they were in before the troubles began.” Rather,
G-d’s repentance should provide a full restoration of blessing, in keeping with that part of
Tehilim 90:13 that states: ““( ”שבענו בבקר חסדך ונרננה ונשמחה בכל ימינוSatisfy us at daybreak
with Your steadfast love that we may sing for joy all our days”).
There is more. By engaging in repentance, G-d serves as a model for the type of repentance
expected of us since “when a person repents only of a sin…he still finds himself back in the
state he occupied before he committed the sin…The chief principle of repentance, however,
is “Return, O Israel, to G-d your Lord” (Hoshea 14:2).” In short, more is needed than contrition for sins; hence, “the prophet cautions that the repentance must continue all the way,
until you reach G-d.” Only then “will you be completely elevated, in holiness, purity, and
worship of G-d.”
We can only marvel at the capacity of R. Shapira, and others like him, to provide religious
inspiration and pastoral leadership amidst horrors such as even the curses of the Tokhakah
in Sefer Devarim barely begin to describe.8 His words can serve as an spur to introspection
and a source of encouragement for those of us who have been privileged to witness many
of the blessings—including “He will bless you in the land that the Lord your G-d is giving
you” (Devarim 28:8)—described at the beginning of Parashat Ki Tavo.

8

In an often discussed marginal note from the end of 1942 that the Warsaw Ghetto Rebbe appended to one of
his sermons that speaks of “monstrous torments” and “terrible and freakish deaths which the malevolent,
monstrous murderers invented against us,” he renounces his earlier insistence that the sufferings by which
he is surrounded are qualitatively no different from earlier sufferings in Jewish history. Rather, to the best of
his knowledge, they are wholly unprecedented. See (including for the translation just cited) Nehemia Polen,
The Holy Fire: The Teachings of Rabbi Kalonymus Kalman Shapira, the Rebbe of the Warsaw Ghetto (Northvale, 1994), 35.
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Two Neglected Ways of
Studying the Talmud
dr. b. barry levy

This past Shavuot I had the distinct pleasure of two lengthy, private study sessions
with my grandson, Gabe, a day school student in the New York area. In them we explored
two of the many ways to study the Talmud, which complemented his imminent Bar-Mitzvah
siyyum of Tractate Megillah. The first approach we examined may be called vertical or, in
more academic language, diachronic; the second is horizontal or synchronic.
In the diachronic session, we looked at the history of the halakhic literature, beginning with
the Mishnah, composed after the destruction of the Temple in 70 CE, and concluding with
the Arukh Ha-Shulhan of modern times. The second, synchronic session dealt with studying
the Talmud in relation to its own historical period, sometimes known as Late Antiquity. It
is called the “Babylonian” Talmud for good reason, and we do not take seriously enough
the impact on it by its authentic Babylonian context.
This second approach is very different from the first, though they do intersect occasionally. In developing this latter exploration, I chose to emphasize linguistic matters, partly
because Megillah lends itself to such considerations, and partly because this subject interests
me, and I wanted to share it. In truth, it is somewhat less accessible than the first in the
average yeshiva, and for that reason even more in need of attention. What follows is a brief
overview of these two sessions. Part A will examine the diachronic approach, and Part B
will examine the synchronic approach.

B. BARRY LEVY is Professor Emeritus at McGill University, where he served as Dean of the Faculty of Religious Studies for a decade, as Director of the Jewish Teacher Training Program even longer, for two terms as
Chairman of the Department of Jewish Studies, and as Professor of Jewish Studies since 1975. He also taught
at Yeshiva University, Brown University, and the University of Toronto, and was the first Starr Fellow in Judaica at Harvard University. His next book, Jewish Masters of the Sacred Page, will be published by Urim Press, in
Israel, in the near future.
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The Diachronic: The History of Halakhah
Despite some contrary opinions, Talmud study, particularly at an elementary level, often
does not lead to consideration of related halakhot. The general Ashkenazi world takes a
broad, expository attitude toward the text, and this attitude drives the average Talmud
class. The Sefaradi approach to Talmud, on the other hand, often tends more to its legal
implications. Indeed a quick examination will demonstrate that almost every systematic
halakhic code or digest written during the past millennium (not commentaries on the text
or other specialized compositions) was penned by a Sefaradi writer.
Torah. The legal parts of the Torah form the bases of many passages of Torah She-Be’al Peh in
the books that follow in rabbinic literature. This is not a well organized, systematic effort,
but if one learns about the relationship between the Torah and early rabbinic literature, this
relationship becomes clear. In the last century or two, it has become the almost exclusive
interest of several important Torah-commentaries (Malbim, Torah Temimah, Torah Sheleimah,
etc.). If you have studied the appropriate portions of the tractates, the halakhic verses just
fly by during the Torah readings. Even so, this is not our primary present concern.
Mishnah. The Hebrew Mishnah contains 63 tractates, divided into 6 sedarim, usually mistranslated as “orders” but correctly rendered as “recitations” (in the Talmud, le-sadder mishnayot
means “to recite” not “to order” Mishnayot). The Mishnah is organized thematically and
is the earliest literary layer of the rabbinic tradition. Because the Mishnah served as the
base of both Talmudim (the Bavli and Yerushalmi), its structure determined theirs, and its
content often was developed in them.
Tosefta/Breitot. Written in Hebrew and organized very much like the Mishnah, the Tosefta
is the second book of the Oral Torah. It is a supplement to the Mishnah (which is what
Tosefta means in Aramaic). Some parts of the Tosefta offer alternatives to the Mishnah; others
interpret it or add to it. The Tosefta is basically the first historical layer of treatment of the
Mishnah and often the starting point for the Gemara’s discussions. Individual passages
sometimes are known as baraitot, from the Aramaic for “outside,” meaning they are outside
the Mishnah. Often, certain Tosefta texts are ignored in favor of whatever Tosefta or breita
excerpt is favored by the Gemara. In modern Talmud publications, the Tosefta is usually
printed prominently in large square letters after the related talmudic tractate, which
reflects its importance.
Midreshei Halakhah. Also sometimes referred to as breitot, these are parts of early midrashim,
usually called midreshet halakhah or halakhic midrashim. Mekhilta on Exodus, Sifra on Leviticus,and Sifrei on Numbers and Deuteronomy are the best known, but several others exist.
The latter usually have been reconstructed by modern scholars from early citations and/or
manuscript fragments discovered in the Cairo Geniza. All are incomplete, some hopelessly
so, until new manuscripts are discovered. The former texts are best examined in a series of
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independent editions that have been critically edited. But they also can be studied easily as
they appear in older editions, such as in Malbim’s 19th-century Torah Commentary.
Gemara. Gemara, largely in Aramaic, contains the records or summaries of discussions
that took place in the Babylonian rabbinic academies. Mishnah plus Gemara often is called
Talmud. These texts may diverge into numerous related subjects, which keeps Talmud
study varied and wide ranging and goes far beyond the Mishnah. Tractate Megillah, for
example, includes a full midrash on the book of Esther; Sotah contains a high concentration
of midrashim. Berakhot houses an entire book of dream interpretations. Small midrashim
on parts of other biblical books are scattered around the Talmud, as are references to or
citations of other works. Many Midrashic passages unpack the interpretations and applications of rabbinic laws, and often they are the core of the Talmud’s treatment. The Talmud
contains texts of legal documents, prayers, magic texts, medicines, etc. The records of these
digressions greatly enrich our knowledge of rabbinic thought and interpretation, but they
are not our present concern.
Maimonides, Mishneh Torah. The Mishneh Torah was the first, and for many centuries
the only, systematic presentation of the entire halakhic system, from the Torah through
talmudic and early medieval times. One who sought guidance on Sabbath rituals, templebased sacrifices, holiday prayers, court proceedings, direction for offering a Pascal lamb,
and most other matters of religious concern checked the Mishneh Torah. To the strictly legal
materials, Maimonides added several books of a more philosophical nature: Hilkhot De’ot
(Laws of Personal Development) and Hilkhot Yesodei Ha-Torah (Laws of the Foundations to
the Torah). These are among the only halakhic codes so augmented. His Hilkhot Teshuvah is a
classic treatment of the laws of repentance, studied annually in many Ashkenazi synagogues.
Jacob ben Asher, Arba’ah Turim. Jacob ben Asher was the son of Asher ben Yehiel, better
known as the Rosh. While the father composed a lengthy commentary on the Talmud, his
son formulated a new four-part work that became the basis of many subsequent halakhic
books. His was not the only such effort, but it became the most popular. Orah Hayyim deals
with prayer and daily, Sabbath, and holiday observances; Yoreh De’ah, studied in detail by
rabbis, deals with permitted and prohibited matters: kashrut, laws of family purity, and
related observances. Even Ha-Ezer, deals with laws of marriage and divorce; Hoshen Mishpat
includes damages, property, and other “civil” laws.
The Arba’ah Turim (often known simply as the Tur) is not a code but a digest. It summarizes
the opinions of many Ashkenazi and Sefaradi masters, sometimes people who disagreed
strongly; unlike the Mishneh Torah, it deals only with practical matters. Often it presents
opposing opinions but does not decide what to do. Some of the most amazing commentaries
in the entire halakhic corpus were written on it, by some of the most learned rabbis of all
time, including Moses Isserles and Joseph Caro, but also many others. Caro then summarized
his commentary and reformulated it. That material, organized exactly like the Arba’ah Turim,
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but presented in short numbered statements, is the Shulhan Arukh, the sixteenth-century
halakhic code that became the base for most modern Jewish conduct. It was glossed by
Moshe Isserles for Ashkenazi use. Many subsequent commentaries on the Shulhan Arukh
kept it up to date. Mishnah Berurah, for example, is the name of a famous commentary on
Orah Hayyim written by the Hafetz Hayyim.
The Arukh Ha-Shulhan by Yehiel Mikhel Epstein reworked many of the above and created
a new, comprehensive code that brings the field of pesak halakhah (legal ruling) down to
modern times. It was complemented by a multi-volume supplement for modern times, and
it thereby came to resemble in some ways Maimonides’ code.
Remarkably, most of these aforementioned books, which are central to all contemporary
Jewish observance, are Sefaradic in origin (except for Arukh Ha-Shulhan and Mishnah Berurah).
A minority of medieval halakhic works are of Ashkenazic origin. Sefer Mitzvot Gadol (Semag),
for example, is a French-Ashkenazi work of the 13th century, but is less known.
The commentary Ner Mitzvah is found in the upper outside corner of each Talmud page
in many editions. This work references the corresponding halakhic codes in Mishneh Torah,
Tur, Semag and Shulhan Arukh. Because any later halakhic work based on the Tur or the
Shulhan Arukh shares the same chapter and section numbers, it is relatively easy to locate
the appropriate references for an entire halakhic topic from the Ner Mitzvah commentary.
This enables anyone who can handle the Hebrew to see the evolution of Halakhah, its
standardization, and its structure.

The Synchronic: The Bavli’s Babylonian Linguistic Context
We all share an Israel-centered and Hebrew-centered focus on the Middle East. This is
understandable but narrowly conceived, because the Babylonian Talmud naturally extended
that attention eastward and shared in local social, cultural, and linguistic matters more
than one might think. Scholars have yet to unravel the Pakistani, Afghani, and other Asian
Jewish communities in the East, but they will. Where did this begin? Likely with waves of
exiles in late, First-Temple times. The prophets told the people to settle, plant farms, and
raise their families in the East. According to both biblical and non-biblical reports, they did.
As evident in the contemporary Murashu Texts, partly in Akkadian and partly Aramaic
(available in English for more than a century), these efforts at migration and settlement were
successful. Recent presentations at the Bible-Lands Museum in Jerusalem (as in newer texts),
confirm this analysis. And it is easy to see why, some centuries later, a thriving community
was ready to emerge as what we accept to be rabbinic leadership in post-biblical times.
Under the circumstances, it was perfectly natural for certain ideas, modes of expression,
and practices to be shared between Jewish and non-Jewish easterners. Many parallels with
Akkadian, the language of Mesopotamia for several millennia, are now evident. When BT
Eruvin defined an Eruv as tzurat ha-petah, “the shape of an opening,” it was reflecting the

152

Hakhmei Lev
Akkadian erebu, “to open.” The Hebrew and Aramaic get, “document,” derive from Akkadian gitu, “document.” Hebrew shetar,“document,” comes from Akkadian shataru, “write.” (cf.
shoterim).
When the early rabbis spoke of something as one sixtieth of something else, they were using
a long-established idiom from ancient Mesopotamia. It remains with us as mathematical
thinking, for example, 360 degrees in a circle, and in numerous talmudic passages, even
halakhic ones (for example, the concept batel be-shishim, that a forbidden substance mixed
in with 60 times the amount of permitted substance is considered nullified). Likewise, the
term targum appears to be derived from Akkadian ragamu, “to talk.” Indeed, many leadership
roles in rabbinic times are derived from words meaning “to talk”: tanna (rabbi of the Mishnah), amora (rabbi of the Gemara), meturgeman (translator from the Hebrew to Aramaic), etc.
In the Introduction to his Mishneh Torah, Maimonides described the language of the Babylonian Talmud as Aramaic mixed with other languages. He further stated that the language
of the Bavli was no longer understood in his day, even in Babylonia (everyone spoke Arabic),
and it needed to be taught! Like so many of his ideas, this simple observation has profound
implications for our generation, our teachers, and our parents. Almost everyone knows that
qama means “first.” How many know that the root is q-d-m, not q-w-m? Or even accept that
Aramaic words have roots? In other words, how many Talmud students actually think of
its primary language, Aramaic, as a real language, not an aberration of Hebrew?
Actually Aramaic usage was very widespread, and before Arabic became the universal
international language, Aramaic served that function from India to Europe and in many
parts of Africa. Everyone spoke Aramaic, and so did the Jews in Israel, Africa, and Asia. The
language varied from time to time and from place to place, so there are differences between
biblical, African, Babylonian talmudic, Palestinian, geonic, and other Jewish types of Aramaic
and the texts written in them. Indeed, Aramaic was a far more extensively used language
than Hebrew, which was limited mostly to Jews, and in modified forms to Phoenicians and
Carthaginians. As Maimonides said, Aramaic absorbed elements of many other languages.
Modern students of the Talmud often studied Greek and Latin, which were roughly
cognate to ancient RabbinIc culture, at least in and around Israel. Latin also opened the
world of classical writing and pre-modern European scholarship, and it seems to have been
studied by many learned rabbis. In fact, many educated Jews could read Latin, and while
that language often carried Christian overtones, it nonetheless remained important. This
is witnessed by the range of Jewish identifications (including by teachers in contemporary
Orthodox schools) of Mordecai as Esther’s uncle. The Hebrew Bible unequivocally states they
were cousins; the notion that he was her uncle seems to be based on Jerome’s fourth-century
Latin translation, the Vulgate, which was used by Jews since medieval times.
Later, Jewish use of elements from Latin appears in Yiddish. The common Yiddish word
“bench,” for example, means “bless” and is derived from Latin benedicere “to bless,” pronounced
benedichere in some places. Everyone who benches licht on Friday evening is using Latin;
likewise those who call others to bench after eating dinner.
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To return to the early rabbinic lexicon, le-fayyes, to pacify, seems to be derived from Latin
pax, “peace.” And when Hillel was asked to teach the Torah al regel ahat, that may have meant
“in one rule,” not “on one foot.” Regula in Latin means “rule.” This is exactly what he did by
summarizing the Torah in one principle.
The Septuagint was the Greek translation of the Torah produced in Egypt in pre-Christian
times, and according to the Mishnah, it could boast a very positive reputation (later it was
altered, other books were added and the reputation changed). The Talmud (Bavli Megillah
9a) listed a series of places where the Septuagint deviated from the Hebrew, which was
done deliberately by the Sages who penned the Septuagint. They did so in order to prevent
an overly literal translation from leading to heretical conclusions. The first example cited
by the Talmud is a mistranslation of the first words of the Torah, “Bereishit bara Elokim…”
One can misread the Hebrew as ‘bereishit created G-d,” implying that something created G-d.
The rabbis re-translated it to read, “G-d created in the beginning…” However, this Talmudic
passage seems to be incorrect, based on a midrashic treatment of Bereishit 1:1. But in Greek
such a misreading is not possible. Greek (like Latin, German, Russian, Akkadian, Arabic,
and many other languages) uses case endings to differentiate between nouns that are the
subjects or objects of verbs. The ambiguity is evident in Hebrew but not Greek. Tosafot
noted that a different explanation was needed, and suggested that the mistranslation of
this verse was borne from the desire to place the unitary deity as the first word of the Torah
so as to deflect the possibility of dualistic deities. Does that suggest that Tosafot had some
knowledge of Greek?
This brief overview demonstrates a few of the Talmud’s connections with these other
languages (and hints of many more) and how students of Talmud can benefit from their
mastery. Even the amoraim evidenced interest in comparative linguistics in an early form,
as seen in the many places where Rabbi Levi, a third-century Palestinian amora, observed
that lehem, usually taken as “bread,” means “meat” in (pre-Islamic) Arabic.
Many volumes of the new Steinsaltz Talmud (published by Koren) contain the contributions of editors with an awareness of this linguistic approach, and who annotated some of
the more obvious examples of foreign words and other linguistic curiosities. Every yeshiva
should require a course or two in these languages (e.g., Akkadian, Farsi, Arabic, or Syriac), not
to mention Hebrew and Aramaic, and should expect some serious engagement of students
and instructors in this material. Ve-idakh zil gemar (the rest is up to you to study).
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Why Did Evyatar Choose Adoniyahu?
dr. samuel silverberg and ariel erani

A Struggle for the Throne of Israel
The first chapter of Kings 1 records the dramatic struggle between two sons of an
aging King David to succeed him on the throne of Israel. Adoniyahu is an attractive and
regal figure who attempts to draw the support of the population with parties and feasts.
Shlomo is still an adolescent and requires the intervention of his mother and the prophet
Natan to ultimately acquire the throne.
In his campaign for the kingship, Adoniyahu draws military support from Yoav ben
Tzruyah, the general of king David’s army, and religious support in the person of Evyatar,
who had once served as the kohen gadol (high priest) during King David’s reign.
Yoav’s support for Adoniyahu was understandable. As King David’s general, he had betrayed
David’s trust by murdering two rivals for his position. He anticipated retribution for his
sins if Shlomo became king, and he was in fact executed by Shlomo after he ascended the
throne (Kings 1, 2:34).
Evyatar on the other hand was a substantial religious figure, who was the first to report
to David that King Shaul had murdered the kohanim in Nov. He served David with loyalty
and fled with David to the countryside during the rebellion of Avshalom. He was aware that
King David had pledged that Shlomo would inherit his throne and build the Beit Hamikdash.
Shlomo was surely a more suitable candidate to be King of Israel than his brother Adoniyahu.
What then motivated Evyatar to support Adoniyahu for the throne?
When Shlomo ultimately became king, he executed Yoav but spared Evyatar’s life. Instead
he exiled Evyatar from Yerushalayim to his home town of Anatot, a city of kohanim. Shlomo
explains his reason:
And on this day I will not put you to death because you carried the Holy Ark of G-d
before my father David… (Kings 1, 2:26).
Who was Evyatar, and why was he identified as someone who carried the Holy Ark?
SAMUEL SILVERBERG has practised as a physician in Toronto for more than 50 years, and is a long-time
member of the BAYT synagogue. He has had the privilege of attending Torah classes and lectures at the synagogue for more than thirty years. His early teachers have included many great rabbis, including Rabbi A.A.
Price and Rabbi Gedaliah Felder. He would like to thank the many Israeli shlichim who have passed through
Toronto for stimulating his interest in the study of Tanach.
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The Holy Ark
The Holy Ark contained the sefer Torah and Ten Commandments, and represented the presence of the Torah in the Mishkan (Shmot Rabbah [Vilna] 34). The details of the construction
of the Holy Ark appear in Shmot (25, 10:22). There is a halachah unique to the Holy Ark that
separates it from other structures in the Mishkan. The Holy Ark was transported on the
shoulders of the leviim by poles inserted into rings on each side the ark. It was forbidden
to remove those poles from the rings, even when the ark was at rest in the Mishkan
(Shmot 25:15). Although other Mishkan utensils such as the table and the golden altar were
equipped with similar poles for transportation, there was no prohibition to remove those
poles from their rings. Rav Shimshon Raphael Hirsch interprets these ever-present transport
poles as a symbol of the independence of the Torah from any specific place, including the
Beit HaMikdash. Furthermore, although there were wagons to transport the wooden walls
of the Mishkan, transportation of the Holy Ark was permitted only on the shoulders of
the leviim (Bamidbar, 7:9).
The narrative in Shmot (26:33) indicates that the Holy Ark will reside in the Holy of Holies,
behind a curtain at the far end of the Mishkan. And yet a passage in Bamidbar (10:33) appears
to contradict this description of an ark resting in its predetermined dwelling space: “And the
Ark of the covenant of G-d travelled a three-day journey before them to find them a place of
rest”. Rashi explains that there were two Holy Arks, a traveling ark and a static one, which
accords with the opinion of Rabbi Yehudah ben Lakish in the gemara Shekalim (15b). The
Rabbis in Shekalim dispute his opinion and insist that there was only one Holy Ark. The
simple meaning of the passages seems to accord with the view of the Rabbis.

Who was Evyatar?
Evyatar was a kohen and therefore a descendant of Aharon. Aharon was the first kohen
gadol, and had two surviving sons, Elazar and Itamar. Elazar inherited the office of kohen
gadol, and eventually passed that office to his son Pinchas. The office of kohen gadol was
destined to pass from generation to generation within the family of Elazar. Nevertheless,
by the time the prophet Samuel was born, the office of the kohen gadol had passed to the
family line of Itamar. Both Eli and Evyatar were descendants of Itamar.
Why was the office of the kohen gadol transferred from the house of Elazar to the house
of Itamar? The book of Judges (chapters 19 and 20) describes the terrible tragedy of the
rape and murder of a concubine that set off a civil war that almost eliminated the Tribe
of Binyamin from the Jewish Nation ()פילגש בגבעה. Rashi in Samuel 1 (2:30) lays the blame
for the lawlessness of that era squarely on Pinchas, the kohen gadol of that generation, for
remaining ensconced in the Temple, and for failing to circulate among the cities of Israel
to admonish the Jewish people for their behaviour. G-d therefore transferred the line of
succession of the kohen gadol from the family of Elazar to the family of Itamar. Presumably
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the descendants of Itamar were more likely to produce a kohen gadol who would travel
among the people.
Evyatar lived in the Biblical era that included the leadership of the prophet Samuel, the
reign of King Shaul, and the ascendancy of David to the throne. Chapter 22 of the book of
Samuel 1 describes the massacre of the kohanim of Nov by King Shaul for providing sustenance to David as he fled from King Shaul. Evyatar is introduced in that chapter (22:20) as a
resident of Nov, who survived the massacre and escaped to the camp of David. What was
Evyatar’s life experience as a kohen in Nov prior to that massacre?
This requires a short review of the history of the era. While Samuel was still a child serving
in the Mishkan of Shilo, the Nation of Israel went to war against the Philistines (Samuel 1,
chapter 4). After an initial setback, they attempted to improve their chance of victory by
moving the Holy Ark from the Mishkan in Shiloh to the field of battle. The war ended in
disaster with the capture of the Holy Ark by the Philistines, the death of the Kohen Gadol
Eli, and the destruction of the Mishkan in Shilo. The Philistines were severely punished for
their capture of the Holy Ark, and soon “voluntarily” returned the ark to Israel. With Shiloh
destroyed, the Holy Ark and Mishkan found their resting places in completely different
geographical locations – the Holy Ark in Kiryat Yaarim (Samuel 1, 7: 1-2), and the Mishkan in
Nov (Seder Olam Rabbah 13) where Evyatar served as a kohen, and later in Givon (Chronicles
1, 21:29). Eli died as a consequence of that war with the Philistines, and Samuel became the
spiritual and military leader of Israel.
This arrangement seemed to work very well as described in the seventh chapter of Samuel
1. It began with the outstanding leadership of Samuel (7:15-16), as described by the Ralbag:
“Remember how Samuel judged the Jewish people....he did not burden them to come to
him...but rather he journeyed to Beit El, Gilgal and the Mitzpeh”. With the Holy Ark in Kiryat
Yaarim and the Mishkan in Nov, Samuel was able to convince “the entire house of Israel” to
abandon idol worship and to return to G-d. The result was a resounding military victory
over the Philistines and the expulsion of the Philistines from the land of Israel. Evyatar
lived and served in this environment until he was forced to escape to David’s camp after
the destruction of the city of Nov.
After his escape to the safety of David’s camp, Evyatar informed David of the tragedy
in Nov (Samuel 1, 22:21-23). David warmly welcomed Evyatar to his camp, promising him
physical safety under his protection. In the following chapter, we are informed that Evyatar
brought with him to the camp of David the special ephod garment of the kohen gadol (Ibid.
23:6). David requested that Evyatar serve as his kohen gadol, using the ephod to obtain
direction from G-d (Ibid. 23:9-11). He continued to serve David as the kohen gadol after
David was crowned king.

King David and the Holy Ark
After successfully establishing his throne in Jerusalem, King David decided to move the
Holy Ark from Kiryat Yaarim to Jerusalem, the royal city where he dwelt (Samuel 2, 6:2).
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He instructed his servants to transport the Holy Ark to Jerusalem on a “new wagon” (Ibid.
6:3). This decision puzzles the commentators because it was completely contrary to the
halachic requirement that the ark be transported exclusively on the shoulders of the leviim.
This endeavour was interrupted on the road to Jerusalem by the death of Uza (Ibid. 6:7),
compelling King David to reconsider his approach. He altered his plans by arranging for
the Holy Ark to be transported on the shoulders of the leviim (Chronicles 1, 15:15) and the
Ark arrived safely in Jerusalem.
Many years later, David’s son Avshalom rebelled against his father King David, which
compelled his father to leave the city of Jerusalem (Samuel 2, 15:14) and to eventually flee
across the River Jordan (Ibid. 17:22). Evyatar and Zadok, David’s loyal kohanim, fled with
King David and attempted to remove the Holy Ark from Jerusalem to accompany King
David on his flight from Avshalom (Ibid. 15:24). This led to a confrontation with King David,
with King David insisting that the Holy Ark be returned to its resting place in Jerusalem
(Ibid. 15:25). Rashi comments (Ibid. 15:24) that from that time onward, Evyatar did not serve
David as the kohen gadol, suggesting a fundamental disagreement between King David and
Evyatar concerning the Holy Ark.

Evyatar’s Choice – My Proposal
The historical background I have presented suggests a fundamental disagreement between
Evyatar and King David concerning the purpose of the Holy Ark in the Nation of Israel.
Evyatar served as a kohen in Nov during a golden age of religious and political achievement
under the leadership of the prophet Samuel. Samuel was known for travelling throughout
Israel to provide religious leadership – he went to the people, the people did not come to
him. Throughout Samuel’s reign, the Holy Ark resided separately from the Mishkan, emphasizing its independence from the religious and political hierarchy of the nation. The result
was a united Jewish people who abandoned idol worship and defeated its political enemies.
David chose to change that dynamic and he began by moving the Holy Ark to its “final”
resting place in Jerusalem. His purpose was to establish the Holy Ark in the center of religious
and political power in Jerusalem. The Holy Ark represented “the crown of Torah” (Shmot
Rabbah [Vilna] 34), and King David understood that his dynasty could not survive unless
his successors identified with the principles of the Torah. To this end, the Holy Ark was to
remain permanently in the Holy of Holies in the (soon to be constructed) Beit HaMikdash
in Jerusalem, close to the seat of power of the Davidic dynasty and to the religious leadership of the kohanim. This required a change in perspective on the mobility of the Holy
Ark. Accordingly King David arranged for the Holy Ark to be transported to Jerusalem on
a wagon, the same method used to transport other stationery structures of the Mishkan,
such as its wooden wall boards. No longer would the Holy Ark be viewed as a structure
“on the move” on the shoulders of the leviim. For a similar reason, King David insisted that
the Ark remain in Jerusalem even as he fled the city during the rebellion of Avshalom. No
matter who returned to rule Israel, David or his son Avshalom, the Holy Ark was to remain
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in its resting place in Jerusalem to ensure that the Torah would forever be the foundation
of the ruling House of David. King David was successful in his grand plan and the Davidic
dynasty survived for more than 400 years, producing many righteous kings.
David’s intentions are revealed in Chronicles 1 which records a prophecy delivered by G-d
to King David. G-d promises King David that he will be blessed with a son named Shlomo
who will build the Beit HaMikdash  – בית לשמיfor the sake of G-d’s name. (Chronicles I,
22:9-10). G-d promises David that he will be successful in establishing his royal dynasty if he
follows the laws of the Torah (Ibid. 22:13). However, when King David conveys this message
to an assembly of his subjects, he makes a small but significant change when describing the
purpose of the Beit HaMikdash (Ibid. 28:1-2). It was to serve as a  – בית מנוחה לארון ברית ה׳a
resting place for G-d’s Holy Ark – and he reiterates G-d’s message that Shlomo will ultimately build that Beit HaMikdash (Ibid. 22:5-6). King David’s words alter the ultimate purpose
of the Beit HaMikdash from a house of worship to a permanent resting place for the ark.
Evyatar viewed the Holy Ark as an ambassador of Torah, whose primary function was to
increase awareness of the Torah throughout the land of Israel. With the Holy Ark “dwelling”
on a permanent basis in Jerusalem within the tribe of Judah, Evyatar foresaw a gradual
alienation of the remaining tribes of Israel from the laws of the Torah, and an inevitable
drift towards idol worship. History proved him correct, when the ten northern tribes of
Israel broke away from the Davidic dynasty after the death of King Shlomo, producing a
string of idol-worshipping regents. As punishment for that behaviour, G-d allowed the ten
tribes to be exiled from Israel in the eighth century BCE – an exile from which they have
never returned.
Evyatar understood that Shlomo would carry out King David’s program when he ascended
to the throne, and that Shlomo was spiritually superior to Adoniyahu. His support of
Adoniyahu reflected his belief that Adoniyahu would not confine the Holy Ark to Jerusalem.
He was willing to accept a weaker king for the sake of freedom of movement of the Holy Ark
throughout the Land of Israel, that would thus promote national observance of the Torah
and unity throughout the Nation of Israel.
Shlomo as King spared the life of Evyatar because he understood that Evyatar’s program
was religious and not political, and that he was sincere in his beliefs – he “carried the Holy
Ark” before his father David. However, Evyatar’s program was in direct conflict with his
own, and he was compelled to exile Evyatar from Jerusalem to his home town of Anatot.

Yirmiyahu and the Holy Ark
Many years later, another kohen emerged from Anatot, the prophet Yirmiyahu, who proved
to be the spiritual heir of Evyatar. Yoshiyahu, the righteous King of Yehudah, sent Yirmiyahu
to the land of the ten tribes in an effort to unite the remnants of that kingdom with his own
kingdom in Yehudah (Rabbi Binyamin Lau, Jeremiah, pp. 18-21). In his attempt to persuade
the Northern Kingdom to return to the reign of the Davidic dynasty, Yirmiyahu made an
astounding proposal: “And it shall come to pass when you multiply and increase in the
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land, in those days, declares Hashem, they will no longer say, the Ark of the covenant
of G-d, nor shall it come to mind, nor shall they remember it, nor shall they miss it,
nor shall that be done anymore. At that time they shall call Yerushalayim the throne of
G-d...” (Yirmiyahu 3:16-17).
As foreseen by Evyatar, The Holy Ark had become a sore point in the relationship of the
ten northern tribes to the Kingdom of Yehudah. Its sequestration in the Beit Hamikdash
for almost 400 years represented the supremacy of the Tribe of Yehudah and the alienation
of the ten tribes from the principles of the Torah. Yoshiyahu and Yirmiyahu were willing
to reduce the visibility of the Holy Ark in order to promote Jewish unity. Chazal (Shekalim
16a) tell us that soon thereafter Yoshiyahu moved the Holy Ark from its resting place in
the Holy of Holies to an undisclosed hiding place under the floor of the Beit Hamikdash.

Relevance to the Present Time
The debate between Shlomo and Evyatar continues to echo in our time. The Holy Ark symbolizes the supremacy of Torah in Jewish life. The concentration of Torah study in specific
geographic locations has resulted in high levels of scholarship and observance for those
fortunate enough to reside in those regions. However, that approach inevitably denies the
same level of scholarship and observance to those geographically and spiritually distant
from those centres. Does the supremacy of Jerusalem justify the alienation of Herzeliya?
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Kedushah or Holy?
rabbi martin j. berman

For many years I have been interested in the language and structure of the prayerbook/
siddur. There is a history to the prayers as found in the Siddur and sometimes we find that
the language has varied over the course of the centuries.
I would like to look at one linguistic aspect of our daily tefillot. Before we recite the Shema
in the morning, we recite two blessings. Included in the first of these blessings is what is
known as the Kedushah of Yotzer  קדושה שביוצרor Seated Kedushah  קדושה מיושב. The prayer
describes the angels on high praising G-d in the heavens above following the description
found in Isaiah Chapter 6:1–3: “In the year that King Uzziah died I saw also the Lord sitting
upon a throne, high and lifted up, and his train filled the temple. Above it stood the seraphim;
each one had six wings; with two he covered his face, and with two he covered his feet, and
with two he did fly. And one cried to another, and said, Holy, holy, holy, is the Lord of hosts;
the whole earth is full of his glory.”
The source for the wording of Kedushah of Yotzer is found in the Seder of Rav Amram Gaon
who died around 875 C.E. He was the Rosh Yeshiva in Sura and was the author of Seder Rav
Amram Gaon which was a response to the desire of the Jews of Spain for guidance in the
wording of the daily, Shabbat and Holiday prayers. This work remains the major source for
the Siddur we still use today.
The Hebrew text for this part of the service in Seder Rav Amram Gaon was:

 ונותנים רשות זה לזה להקדיש ליוצרם בנחת.כלם מקבלים עליהם עול מלכות שמים זה מזה
.רוח בשפה ברורה ובנעימה קדושה כלם כאחד עונים באימה ואומרים ביראה
This version is almost identical to the standard Ashkenaz version of today:

 להקדיש ליוצרם בנחת, ונותנים רשות זה לזה,וכלם מקבלים עליהם על מלכות שמים זה מזה
. קדושה כלם כאחד עונים ואומרים ביראה, בשפה ברורה ובנעימה,רוח
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ArtScroll translates this passage: “Then they all accept upon themselves the yoke of
heavenly sovereignty from one another, and grant permission to one another to sanctify
the One Who formed them, with tranquility, with clear articulation, and with melody.
All of them as one proclaim His holiness and say with awe:”
The version printed in our Siddurim has the added advantage of the nikud (vowel signs)
and modern punctuation – all of which are lacking in Seder of Rav Amram Gaon. The difference though is found in one word. In most modern siddurim it is printed קדשּׁה,
ֻ a noun, but
in Seder of Rav Amram Gaon it is printed  קדושהwhich would normally be read קדוֹשׁה, an
adjective. In this case the translation would be:
Then they all accept upon themselves the yoke of heavenly sovereignty from one another, and grant
permission to one another to sanctify the One Who formed them, with tranquility, with clear
articulation, and with holy melody. All of them as one proclaim and say with awe.
Is the word קדשּׁה
ֻ a noun or is the word  קדוֹשׁהan adjective?
So far, we have the reading of Seder Rav Amram Gaon who seems to be saying it is קדוֹשׁה
an adjective.
In favour of  קדוֹשׁהan adjective we have Rabbi David ben Rabbi Yosef Abudraham who
lived in 13th century Spain. In his work entitled Abudraham he explains each of the descriptive parts of this passage:

 בשפה ברורה. יג) נחית בחסדך,להקדיש ליוצרם בנחת רוח לשון חכמים היא על שם (שמות טו
 ובנעימה. ו) ושפתי רננות יהלל פי ואמר ברורה ע״ש ודעת שפתי ברור מללו,ע״ש (תה׳ סג
 וכתיב.קדושה פירוש ובנעימת קול קדושה וטהורה ע״ש (תה׳ קמא) ושמעו אמרי כי נעמו
 ויש יחידי׳.ונעים זמירות ומפני שקרא לשפה ברורה קרא גם כן לנעימה קדושה דרך העברה
.קורים קדושה כולם כאחד וכו׳ והראשון נכון
“To sanctify the One Who formed them with tranquility” is Rabbinic language à la (Exodus 15:
13) “You guided in Your kindness”. “With clear articulation” à la (Psalms 63: 6) “and my mouth
shall praise you with joyful lips” and say clearly à la (Job 33:3) “and my lips shall utter knowledge
clearly.” “And with holy sweetness (adjective)” meaning with a pleasantness of voice holy
and pure à la (Psalm 141:6) “then they will hear how sweet were my words.” And it is written
“pleasant songs.” Now since the text refers to clear language it also figuratively refers to holy
melody. And there are individuals who read Kedushah (noun) – All of them as one proclaim
and the first is correct.”
While Abudraham clearly favours the wording of  קדוֹשׁהan adjective he takes note of
the alternative reading.
In his commentary on Isaiah 6:3 Rashi explains:

וקרא זה אל זה – נוטלין רשות זה מזה שלא יקדים האחד ויתחיל ויתחייב שריפה אלא אם כן
.פתחו כולם כאחד וזהו שיסד ביוצר אור קדושה כולם כאחד עונים כו׳
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“And one cried to another” each took permission from each other so that none would start before
the others and suffer being burned therefore they all opened in unison. This is the basis for the
Kedushah of Yotzer which says “Kedushah all of them as one proclaim.”
From Rashi’s comment, it would seem that he treats  קדוֹשׁהas a noun, they recite the
Kedushah.
Rabbi Yosef Karo wrote in his Beit Yosef (16th century) commentary on the Tur – he cites
the Orachot Hayim:

בשפה ברורה ובנעימה קדושה כך כתוב בפרקי היכלות וכן שמעתי מגדולי הדור שאומרים כן
.עכ״ל
With clear articulation, and with holy melody (קדוֹשׁה, an adjective). So it is written
in the Chapters on the Heichalot (an early rabbinic mystical work) and so have I heard from the
great ones of the generation who say it this way.1
Rabbi Chizkiyah Di Silva wrote in the Pri Chadash that in his day it seems the general
practice was to read  קדושהas קדשּׁה
ֻ (a noun). He then notes the comments of the Beit Yosef
in regard to Orachot Chayim that it should be ( קדוֹשׁהan adjective) and the Pri Chadash
suggests this is the correct formulation. For if it were read קדשּׁה
ֻ (a noun) it would be part
of the next phrase, in which case the text should have said:  בשפה ברורה ונעימהwithout the
letter  בי״תintroducing the word.2
It would seem that the preponderance of the sources prefer to see the word as  קדוֹשׁהan
adjective. Indeed the phrase:  בשפה ברורה ובנעימה קדושהwith clear articulation, and with
holy melody is often used in a non-liturgical setting to suggest proper behaviour and attitude. Nonetheless most siddurim today have קדשּׁה
ֻ as a noun. Either rendition is in the end
a statement of the angelic beings joining together to sanctify the name of G-d. Perhaps by
using the noun form קדשּׁה,
ֻ the prayer emphasizes that we here on earth join together with
the angels saying the Kedushah and that vision gives us a greater sense of participation
with the angels and influenced that version.
In any case we should try our best when davening to recite all of our tefillot with clear
articulation, and with holy melody. To seek to pronounce every word clearly, without
mumbling and without forgetting that our words should be holy.

. בית יוסף אורח חיים סימן נט.1
 אבל בב״י [ד״ה כתוב בא״ח] הביא בשם ארחות חיים שכתוב בפרקי היכלות [פ״ט, מה שהעולם קורין קדושה כולם כאחד הדלת בשורק.2
 א״כ היה לו לומר בשפה, וכן נראה דאי מילת קדושה קרינן בשורק ונמשכת למטה,אות ג] בשפה ברורה ובנעימה קדושה הדלת בחולם
 ועיין בתוספות דריש פרק ב׳ דחגיגה.] ולזה הסכים בספר שיירי כנסת הגדולה [הגב״י אות ג. אלא ודאי כדאמרן,ברורה ונעימה בלא בי״ת
:דף י״ג [ע״ב] ד״ה מזיעתן יעויין שם
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“The Ten”:
A Chiastic Reframing of The Ten Statements
karyn goldberger

Ten seems like a very reasonable number for humankind. After all, we are created as
creatures of base 10. Ten fingers. Ten toes. The metric system is founded on this decidedly
functional number. Furthermore, our matrix of time is measured in decades, centuries
and millennia – all base 10. So, it only makes sense that our theological system would have
a similar infrastructure: The Ten Commandments. But do we ever question the contents
of that base?
In this treatise we will do just that. After analyzing the overall structure of the statements,
we will then explore one possible framework for understanding why these specific ten were
included and how a particular organizational scheme supports and enhances their selection
as representative examples of the foundational principles of Judaism.
I invite you to ponder the following questions: Why these definitive ten? Are there laws
within the Ten Commandments that are less consequential than others? Does swearing
falsely claim equal weight with murder? Coveting with keeping Shabbat? Moreover, are all the
major categories of laws encompassed within these ten? What about the laws of Korbanot?
Family Purity? Kashrut? If you were given a tabula rasa and tasked with identifying the laws
that encapsulate the fundamental principles of Judaism, which ten would you choose?
How then can we make sense of the laws that have been included? Classically, the primary
understanding derives from the structure within the framework of the two tablets: the
five commandments on the first tablet represent those laws between a human and G-d. 1
Concomitantly, the laws of the second tablet expound those laws conferred to arbitrate
among humans: foundational laws of society, if you will.

1.

As the fifth commandment is “Honouring parents,” an alternate categorization might be: the laws between
a human and his or her creators.
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Judaism, then, includes an elemental framework for both our connection with our Creator
and our relationships among ourselves. We are still, however, no closer to uncovering why
(or even “if”) these specific ten are the representative archetypes of all other laws. In order
to determine whether this assertion is true, we need to delve into the text itself to uncover
its profound meaning.
It has long been acknowledged that the Ten Commandments are not, in actuality, ten,
nor are they all commandments. Some scholars have the count up to thirteen (or more).2
However, the Torah itself lets us know that its intention is that there be “ten”.

.ש ֶרת ַהדְּ ָב ִרים
ׂ ֶ ל־ה ֻ ּלחֹת ֵאת דִּ ְב ֵרי ַה ְ ּב ִרית ֲע
ַ  וַ ִ ּי ְכ ּתֹב ַע...י־שם ִעם־ה׳ ַא ְר ָ ּב ִעים יוֹ ם
ָ ׁ וַ יְ ִה
And he was there with Hashem forty days ... and he wrote down on the tablets the terms of the
covenant, the Ten Commandments.4
Despite the textual terminology of ( ֲע ֶשׂ ֶרת ַהדְּ ָב ִריםthe ten items), they are commonly referred
to as ( עשרת הדברותthe Ten Statements), likely stemming from the word דִּ ְב ֵרי, located towards
the ending of the verse. In either case, the more accurate English nomenclature would be
the “Ten Statements,” rather than the “Ten Commandments”.
Now looking at the statements themselves, it can be asserted that the first proclamation
serves as the authority upon which all the others rest.

ָ את
ָ ָאנ ִֹכי ה׳ ֱא
.יך ֵמ ֶא ֶרץ ִמ ְצ ַריִ ם ִמ ֵ ּבית ֲע ָב ִדים
ִ ך ֲא ׁ ֶשר הוֹ ֵצ-׳
I, Hashem, your G-d, brought you out of the land of Egypt, the house of bondage.5
This is the stance of Abarbanel, who claims that it is not, in and of itself, a commandment.6 Nevertheless, in a subsequent discussion, he outlines at length various opinions of
the biblical exegetes as to whether this statement is indeed a commandment mandating
the belief in a Divine Being.7 Their debate focuses upon the question of whether such belief
can be prescribed. For those who assert that it cannot be, the composition of the verse itself
buttresses their argument, as it does not convey an imperative. As Abarbanel asserts in his
linguistic analysis of the text, it consists of only a simple statement.
With this understanding as a background, we find that, with the first word of the statement, I – אנ ִֹכי,ָ G-d introduces Himself. Further, He invites relationship with a subsequent
ָ א.ֱ But we, His subjects, must immediately understand the dimensions
word, YOUR G-d, ך-׳
of that relationship. It is decidedly unequal. Hence, G-d is quick to elaborate upon this
disparity in our standings, chronicling His role as our saviour in the Exodus from Egypt.
.) השאלה הא׳ במספר הדברות: ( הדב׳ המת׳305 : תשנ״ז, פירוש התורה.2
3. Exodus 34:28.
4. JPS, 1999: 190. (In order to maintain consistency, all translations are according to the JPS, despite, in my opinion,  דְּ ָב ִריםbeing mistranslated here as “Commandments”).
5. Exodus 20:2, JPS 1999:155.
.) השאלה ה ז׳ בדבור אנכי: ( הדב׳ המת׳307 : תשנ״ז, פירוש התורה.6
.) ואמנם: ( הדב׳ המת׳319–316 : תשנ״ז, פירוש התורה.7
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There are two major ramifications to G-d’s redemptive act. And each is alluded to within
the text itself. A literary analysis of the first verse would have us ask: Why is there a double
language for ( ֵמ ֶא ֶרץ ִמ ְצ ַריִ ם ִמ ֵ ּבית ֲע ָב ִדיםout of the land of Egypt, the house of bondage)? Would
it not have been sufficient to simply state one or the other? Perhaps, with this seeming
duplication, the Torah wanted to convey to us two aspects of our salvation. The first is that
we are eternally in G-d’s debt for the physical aspect of our redemption, as exemplified by
ָ את
the words: יך ֵמ ֶא ֶרץ ִמ ְצ ַריִ ם
ִ ( ֲא ׁ ֶשר הוֹ ֵצthat He took you out from the land of Egypt). But it is not
simply gratitude for our physical redemption which necessitates the following of His laws.
For, if so, then one might think that when that gratitude wanes, we are no longer obligated
in them. Therefore, a second description of Hashem’s hand in our exodus from Egypt was
necessary. He took us out from the house of bondage, מ ֵ ּבית ֲע ָב ִדים.ִ We were once the servants
of Pharoah, but now we serve a Higher Master.8 In Egypt we were trained to obey. Thus, as
free people, we could transition easily into our higher destiny, with Hashem as our new
Commander. And, as such, with this double authority, G-d sets forth a synopsis of our duties.
Having addressed the issue of the unique nature of the first Statement, I’d like to suggest
an alternate understanding of the classic, two-tableted paradigm that has become the norm
in our mind’s eye. Certainly the textual references to י־לחֹת
ֻ ֵ ׁ ְשנconfirm that there were two
tablets.9 However, regarding the nature and content of those: nowhere in the Torah itself
was it delineated which statement was on which tablet.10 In fact, the Gemara suggests the
words were hewn into precious stones through to the other side. 11 If so, it might make sense
if a number of the first five more “wordy” statements were moved to the second tablet, in
order to lighten that latter one and balance the relative weight between them. Thus, due to
the lack of textual clarity regarding this issue, one can postulate that the original physical
design and relative composition of each of the tablets may only be of minor, if any, relevance.
Thus, we might consider the possibility that it was left an open question intentionally. In
this way, a reader is free to conjecture about its structure, and create meaning through the
combining of content with form.
To that end, I propose that we consider a literary pattern that is commonly found in the
Bible: a chiasm. As a brief overview of this concept, we note that this format is named for
the Greek letter, chi, which is pronounced “KAI” and is formed roughly like the letter X.
A chiastic structure can be envisioned as a “folding over”. As with the letter X, if we fold
it along either its horizontal or vertical axis, we will have an exact mirror image.12 Thus,
applying this model to any given text, we would see that the outermost verses (i.e., the
first and last) have a common element, as do the second and the second to last, and so

9.
10.
11.
12.

.) וטעם מבית עבדים: הדב׳ המת׳, (רמב״ן171 : תשע״ב, מקראות גדולות הכתר.8
Ex. 31:18, Ex. 34:1, Dev. 9:11, Dev. 9:15.
Bamidbar Rabba 14:10, however, does claim there were five on each tablet.
Talmud Bavli (TB): Nedarim 38a, TB: Shabbat 104a.
Another way to conceptualize this, for those visual learners among us, is by imagining a textual
Rorschach diagram.
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on until the middle is reached. These common elements can be either similar wording or
complementary content and themes. For the connection to be compelling, it is best that
these linkages be substantive and not superficial. Insofar as the middle is located at the
intersection point or pivot, it is literally “the crux of the matter”. In other words: it is the
most important point that the text is trying to convey. Therefore, it will be “weightier” than
all the sub-points that led up to it.
As with all paired elements in a chiasm, the center element will also consist of a matched
pair. However, there is a corollary pattern that can be discerned within some texts, in
which one notes similar pairing along the axes as those found in a chiasm. However, within
these models, the middle contains only a single element, rather than a matched pair. This
pattern is called a “concentric structure” and is often subsumed under the broader category
of “chiasm”.13
With this structure in mind, let us now look at the Ten Statements. If we remove the
first distinctive statement which has already been examined, and hold it in reserve for its
later integration, we note that a “concentric structure” would have the following pairs of
statements: 2 and 10, 3 and 9, 4 and 8, 5 and 7, and 6 would stand alone at the apex.14
Working from the outer edges inwards, we begin by examining Statements 2 and 10. As it
is less complex, let us begin with number 10. In this statement, G-d adjures us not to covet.
In our examination of the wording, I would like to play a little game. I call it Dayeinu. Like
the song from the Haggadah. As we read, we ask: Where COULD the verse have stopped and it
would have been enough for us to recognize its message? At this point, we must appreciate
that all else that follows must be there to add additional information. Let us look then at
the tenth statement:

.ֹא־ת ְחמֹד ֵא ׁ ֶשת ֵר ֶע ָך וְ ַע ְבדּ וֹ וַ ֲא ָמתוֹ וְ ׁשוֹ רוֹ וַ ֲחמֹרוֹ וְ כֹל ֲא ׁ ֶשר ְל ֵר ֶעך
ַ ל ֹא ַת ְחמֹד ֵ ּבית ֵר ֶע ָך ל
You shall not covet your neighbour’s house: you shall not covet your neighbour’s wife, or his male
or female slave, or his ox or his donkey, or anything that is your neighbour’s.15
Surely the text could have stated its purpose with the circumscribed statement of: ל ֹא
ת ְחמֹד ֵ ּבית ֵר ֶע ָך.ַ In its brevity, this concise version would have fit perfectly with the previous
four statements. As, with those, the details of exactly what killing or stealing means is left
to further examination and interpretation. So too, the text could have left open for further
elucidation the parameters of just what “coveting” entails. Nevertheless, these superfluous
additional clauses are enumerated. Why? Because coveting is not about the item itself –
oftentimes that item could simply be purchased in a store. Rather, it is about the person
currently possessing it. Your neighbour. And if you want one of his or her possessions, you
will likely come to want others as well. This is the essence and nature of this kind of jealousy.
And so, the Torah goes on to list numerous items, alluding to this plunge into obsessive
13. Bar-Efrat, 1980: 170.
14. See Appendix 1: Chiastic Structure of The Ten Statements.
15. Exodus 20:14, JPS, 1999:156.

171

Torah Li-Shmah
thought. But, at this point, that is all it is: thought. A process that occurs internally, with
no requirement for external action.
So now let us see if there is a substantive connection between this prohibition and Statement Two – the injunction to have “No other gods before Me”. On the surface, we find a
possible link through the idea that G-d too can be “jealous”: ()א׳ ַק ָ ּנא.
ֵ But this simply could
not be so! It is true that we are called upon to be like G-d in our ways:

.מה הוא חנון ורחום אף אתה היה חנון ורחום
Just as He is compassionate and merciful, so too should you be compassionate and merciful.16
However, this mandate to fulfil the precept of Imitatio Dei certainly would not extend to
being jealous, as previously noted in our discussion of the tenth Statement. Although, this
conceptual similarity might serve to pique our curiosity, and prompt us to think about a
possible linkage of the two statements, once we interpret the underlying premise of each,
we find the ideas to be antithetical to each other. Therefore, we must continue our search
for connectivity.
If we analyze the content of the second Statement, we might summarize the first few of
its component parts as: “I am your G-d” (from Statement One), and “Don’t look elsewhere”.
Those other gods do not belong to you. Thus, in its message, is this not the essence of the
prohibition in the last command? Those items are not yours; do not seek to possess them.
Therefore, both Statements 2 and 10 contain a virtually identical command: Do not seek
elsewhere what is not yours. But it goes beyond that. If we return to our Dayeinu methodology, and we review the terminology used in this second Statement, we see something
interesting. Just like in the tenth Statement, the text here goes beyond the outlining of
the principle to delineate the particulars. You may not “have” these gods – the basic tenet.
But then the text expounds upon the details: you may not make them; you may not bow
to them, nor may you worship them. But it does not end there. Although, according to
our Dayeinu logic, it rightly could have. Instead, the text continues in two parts. It speaks
of those that keep the laws and those who do not. Each will be rewarded or punished as
necessary. And if it were only this addition, we could accept the logic of it. Dayeinu. After
all, since this is the first “real” command, G-d has added an additional piece of information
that he wants us to know: that He is watching our behaviour and there are consequences
to said behaviour – whether positive or negative. This seems eminently reasonable at the
outset of the transmission of laws to His people. But then there is an additional element.
One that is wholly unnecessary. We find the polar ideas of  שנאהand ( אהבהHate and Love)
occurring in the final portion of this statement:

ע ֶשׂה ֶח ֶסד ַל ֲא ָל ִפים ְלא ֲֹה ַבי ו ְּל ׁש ְֹמ ֵרי
ֹ ְ ו...:ל־ר ֵ ּב ִעים ְלשֹׂנְ ָאי
ִ ל־ש ֵ ּל ׁ ִשים וְ ַע
ִ ׁ ל־בנִ ים ַע
ּ ָ ּפ ֵֹקד ֲעוֺן ָאבֹת ַע
.ִמ ְצו ָֺתי
16. TB: Shabbat 133b.
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...Visiting the guilt of the parents upon the children, upon the third and upon the fourth generations
of those who reject Me, but showing kindness to the thousandth generation of those who love Me
and keep My commandments.17
In a treatise about “law,” you would not expect such language. It is doubtful that these
terms will be found in any secular lawbook, since these are internal processes. As thoughts
and feelings cannot be measured, or even observed, they are not considered “actionable”
within the framework of a court. Nevertheless, the Torah in this case seems to regard them
as the matrix upon which parents pass on values to their children, and hence, are worthy
of note within the context of Torah Law.
Thus, for both Statements Two and Ten, we see an emphasis on thoughts and feelings.
It is clear that the Torah understands that these internal processes, although not manifest
as action, are the foundation upon which good behaviour rests. Therefore, if we wanted to
give this pair a title, it might well be: Thoughts Matter.
Turning now to the pair of Statement Three, taking G-d’s name in vain, and Statement
Nine, swearing falsely, we see that the link “speaks” for itself. 18 Examining this pair for
content, we see that each involves speech. In the third Statement, one is obligated not to
speak G-d’s name in vain. And in the ninth Statement, a person is commanded not to be a
false witness against another person. Obviously, this occurs through speech in a court of
law. Therefore, our title for this pair will surely be: Speech Matters.
So what of our next pair? For these we will need to recall that it is an element of classical
Jewish thought that there are three spheres of operation in this world: thought, speech,
and, of course, action.19 So, we can predict that our next pair will follow this pattern. Let
us see if it is so. Statement Four concerns Shabbat and Statement Eight is the prohibition
regarding stealing. If we contemplate each for a moment, placing them within the framework of “between Human and G-d” laws and “between Human and Human” laws, we find
that each is very much the archetypal law within its respective category. Beginning with
the concept of stealing, it is clear that respecting another’s property is the cornerstone of
civil society. It is a concrete and emblematic expression of the demarcation of the rights
and responsibilities of individuals within a community.
But what of Shabbat? Is that the law within the category of “between human and G-d”
that best exemplifies the concept of action? What of those other broad categories that were
mentioned at the outset of this essay: korbanot, family purity and kashrut? Let us consider
each of these, beginning with the laws of korbanot – which were certainly activity based!
Even though the Torah devotes a large amount of text space to the laws of korbanot, they
simply do not fit the criterion, as they are no longer pertinent in our day, and hence, would
not be appropriate for inclusion in the Ten Statements as a foundational law. But, what of
17. Exodus 20: 5–6, JPS 1999:155.
18. Pun intended.
19. Sack, (2003): 221 (See also Ibn Ezra on Exodus 20:2  א״כ יוכל המשכיל:)ד״ה.
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Family Purity Laws? These are certainly relevant today. Moreover, they are widely applicable,
and have been so throughout the ages. However, I would posit two reasons why they are not
the ideal representative for this “action” law. First, they are relegated to the private sphere.
And second, not all individuals participate in this mitzvah, as it pertains only to married
couples. Kashrut, however, would seem a viable option as the ideal exemplar of an action
law, as it is certainly relevant to all individuals. Moreover, broadly considered, its laws are
chukim – laws without readily understandable reasons. Thus, on one level, a chok might be
ideally suited to this category, as it exemplifies our total devotion to acting according to
G-d’s dictates, even when the reasoning behind that action is not readily apparent. This,
then, might position the laws of keeping Kosher on equal footing with the laws of Shabbat.
However, if we were to dig a little deeper and we were to find that the reasoning behind the
laws of either Shabbat or Kashrut would have an inherent connection to the prohibition of
stealing, then that law might take precedence for inclusion in the Ten Statements.
To that end, let us consider the Kiddush for Shabbat, which is, after all, at its essence, a
statement of the raison d’etre for the day. A major theme within the text is that the Sabbath
is a “Remembrance of the Matters of Creation,” אשית
ִ ׁ זִ ָ ּכרון ְל ַמ ֲע ֵשׂה ְב ֵר. Inasmuch as these events
recall G-d’s creation of all creatures, and all physical matter within the world, it follows that
all matter belongs to Him. And, as such, one must, ipso facto, recognize that what belongs
to each individual is a direct gift from G-d.
Accordingly, the admonition not to steal, has, as its complement, on the other side of the
chiastic framework, the mandate to keep the Sabbath – a remembrance of Creation. This
unique connection between the injunction not to steal and keeping the Sabbath is not found
between the law prohibiting stealing and the laws of Kashrut. Therefore, we see that the
appropriate counterbalance to the prohibition against stealing can only be the laws of the
Sabbath. And, as noted at the outset of the discussion regarding this pair, the heading that
follows would naturally be: Actions Matter.
Advancing to the next pair, we find the commonality, as in the second set of laws, to be
easily discernible. The fifth and seventh Statements both center around important relationships in our lives. The first is with those who created you – your parents. It is incumbent
upon you to show them the respect they deserve. And, parallel to these individuals, is your
spouse. To this person you must have a dedicated and exclusive relationship. It is not a
difficult task then, to label this pair: Relationships Matter.
And so, what of our final, stand-alone commandment: Do not Murder? It is apparent that
there can be no categorization of this injunction other than: Life Matters. It is of note that this
law stands at the pinnacle of the chiastic pyramid. Alone. For, murder could have no pair,
as there is no action more heinous, nor more far-reaching in its consequences. Moreover,
it straddles both categories: It is a law both between a human and his fellow and between
G-d and His subject. It is certainly a transgression against another human if you take a life.
However, in a very fundamental way, it is also an offense against G-d. For the transgressor
is denying both G-d as Creator who has dominion over all, and G-d as the active participant
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in the affairs of humankind who has the ability to reward and punish. Both the transcendent and the immanent aspects of the Deity are denied by one who commits murder. Thus,
a very real parallel is set up between the first and the sixth Statements. In essence, if you
deny the right to existence of another human, what you are concomitantly denying is the
existence and power of the Creator.
In conclusion, our overlay of a chiastic structure upon the Ten Statements has allowed
us to see a descending pyramidal hierarchy of importance among the elements: Life, Relationship, Action, Speech and Thought.20 In the final analysis, then, it can be asserted that
these Ten Statements have been skillfully crafted to be representative examples of the
foundational principles upon which Judaism stands. Proper thought and correct speech,
righteous actions and praiseworthy relationships. All are integral to the functioning of an
ideal society within the framework of Judaism. However, above all stands the supreme value
of life as the ultimate gift bestowed upon each individual by an omniscient, omnipotent G-d
who is invested in the wellbeing of His creations and who guides us in proper behaviour
through the dictates of His Torah.
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Appendix 1A: Chiastic Structure of the Ten Statements (Hebrew)
ָ את
ָ  ָאנ ִֹכי ה׳ ֱא.1
.יך ֵמ ֶא ֶרץ ִמ ְצ ַריִ ם ִמ ֵ ּבית ֲע ָב ִדים
ִ ך ֲא ׁ ֶשר הוֹ ֵצ-׳
 ל ֹא ַת ֲע ֶשׂה ְל ָך ֶפ ֶסל וְ ָכל ְּתמוּנָ ה ֲא ֶׁשר ַ ּב ּׁ ָש ַמיִ ם ִמ ַּמ ַעל וַ ֲא ֶׁשר ָ ּב ָא ֶרץ,ל ֹא יִ ְהיֶ ה ְל ָך ֱאל ִֹהים ֲא ֵח ִרים ַעל ּ ָפנָ י.2
ָ  ִ ּכי ָאנ ִֹכי ה' ֱאל ֶֹק, ל ֹא ִת ְׁש ַּת ֲחוֶ ה ָלהם וְ ל ֹא ָת ָע ְב ֵדם.ִמ ָּת ַחת וַ ֲא ֶׁשר ַ ּב ַּמיִ ם ִמ ַּת ַחת ָל ָא ֶרץ
 ּ ֹפ ֵקד ֲעוֹ ן,ל ַק ָ ּנא-יך ֵא
. וְ ע ֶֹשׂה ֶח ֶסד ַל ֲא ָל ִפים ְלא ֲֹה ַבי ו ְּל ׁשֹ ְמ ֵרי ִמ ְצוֹ ָתי,ָאבֹת ַעל ָ ּבנִ ים ַעל ִׁש ֵ ּל ִׁשים וְ ַעל ִר ֵ ּב ִעים ְלשׂנְ ָאי
ָ  ל ֹא ִת ּ ָשׂא ֶאת ֵׁשם ה' ֱאל ֶֹק.3
. ִ ּכי ל ֹא יְ נַ ֶ ּקה ה' ֵאת ֲא ֶׁשר יִ ּ ָשׂא ֶאת ְׁשמוֹ ַל ּׁ ָשוְ א,יך ַל ּׁ ָשוְ א
ָ יעי ַׁש ָ ּבת ַלה' ֱאל ֶֹק
 ל ֹא ַת ֲע ֶשׂה.יך
ִ  ְויוֹ ם ַה ּׁ ְש ִב,אכ ֶּת ָך
ְ ׂית ָ ּכל ְמ ַל
ָ  ֵׁש ֶׁשת יָ ִמים ַּת ֲעבֹד ְו ָע ִש. ֹזָ כוֹ ר ֶאת יוֹ ם ַה ּׁ ַש ָ ּבת ְל ַק ְ ּד ׁשו.4
ָ אכה ַא ָּתה ו ִּבנְ ָך ו ִּב ֶּת ָך ַע ְב ְ ּד ָך ַו ֲא ָמ ְת ָך ו ְּב ֶה ְמ ֶּת ָך ְו ֵג ְר ָך ֲא ֶׁשר ִ ּב ְׁש ָע ֶר
 ִ ּכי ֵׁש ֶׁשת יָ ִמים ָע ָשׂה ה' ֶאת ַה ּׁ ָש ַמיִ ם ְו ֶאת.יך
ָ ָכל ְמ ָל
.ּ ַעל ֵ ּכן ֵ ּב ַר ְך ה' ֶאת יוֹ ם ַה ּׁ ַש ָ ּבת ַויְ ַק ְ ּד ֵׁשהו,יעי
ִ  ַויָ ּנַ ח ַ ּביּוֹ ם ַה ּׁ ְש ִב, ֶאת ַהיָ ּם ְו ֶאת ָ ּכל ֲא ֶׁשר ָ ּבם,ָה ָא ֶרץ
ָ יך ַעל ָה ֲא ָד ָמה ֲא ֶׁשר ה' ֱאל ֶֹק
ָ יך וְ ֶאת ִא ֶּמ ָך ְל ַמ ַען יַ ֲא ִרכוּן יָ ֶמ
ָ  ַ ּכ ֵ ּבד ֶאת ָא ִב.5
.יך נ ֵֹתן ָל ְך
. ל ֹא ִת ְר ַצח.6
. ל ֹא ִתנְ ָאף.7
. ל ֹא ִת ְגנֹב.8
. ל ֹא ַת ֲענֶ ה ְב ֵר ֲע ָך ֵעד ָׁש ֶקר.9
. ל ֹא ַת ְחמֹד ֵא ֶׁשת ֵר ֶע ָך ְו ַע ְבדּ וֹ ַו ֲא ָמתוֹ ְו ׁשוֹ רוֹ ַו ֲחמֹרוֹ ְוכֹל ֲא ֶׁשר ְל ֵר ֶע ָך. ל ֹא ַת ְחמֹד ֵ ּבית ֵר ֶע ָך.10

Appendix 1B: Chiastic Structure of the Ten Statements (English)
1. I the LORD am your God who brought you out of the land of Egypt, the house of bondage.
2. You shall have no other gods besides Me. You shall not make for yourself a sculptured image, or any likeness
of what is in the heavens above, or on the earth below or in the waters under the earth. You shall not go
down to them or serve them. For I the LORD your God and an impassioned God, visiting the guilt of the
parents upon the children, upon the third and upon the fourth generations of those who reject Me, but
showing kindness to the thousandth generation of those who love Me and keep My commitments.
3. Y
 ou shall not swear falsely by the name of the LORD your God; for the LORD will not dear one who swears falsely by His name.
4. Remember the sabbath day and keep it holy. Six days you shall labour and do all your work,
but the seventh day is a sabbath of the LORD your God — you shall not do any work — you,
your son or daughter, your male or female slave, or your cattle, or the stranger who is within
your settlements. For in six days the LORD made heaven and earth and sea, and all that is in
them, and He rested on the seventh day; therefore the LORD blessed the sabbath day and
hallowed it.
5. H
 onour your father and your mother, that you may long endure on
the land that the LORD your God is assigning to you.
6. You shall not murder.
7. You shall not commit adultery.
8. You shall not steal.
9. You shall not bear false witness against your neighbour.
10. You shall not covet your neighbour’s house; you shall not covet your neighbour’s wife, or
his male or female slave, or his ox or his ass, or anything that is your neighbour’s.
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Appendix 2: Pyramidal Structure of the Ten Statements
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Fiery Serpents and Retzon
Hashem: Nesivos Shalom 1
rabbi moshe j. yeres

ט-ד:במדבר כא
 וַ יְ ַד ֵ ּבר ָה ָעם ֵ ּבאל ִֹקים:וַ ִ ּי ְסע ּו ֵמהֹר ָה ָהר ֶ ּד ֶר ְך יַ ם סוּף ִל ְסבֹב ֶאת ֶא ֶרץ ֱאדוֹ ם וַ ִּת ְק ַצר נֶ ֶפ ׁש ָה ָעם ַ ּב ָ ּד ֶר ְך
:יתנ ּו ִמ ִּמ ְצ ַריִ ם ָלמוּת ַ ּב ִּמ ְד ָ ּבר ִ ּכי ֵאין ֶל ֶחם וְ ֵאין ַמיִ ם וְ נַ ְפ ֵׁשנ ּו ָק ָצה ַ ּב ֶ ּל ֶחם ַה ְ ּקל ֵֹקל
ֻ ו ְּבמ ֶֹׁשה ָל ָמה ֶה ֱע ִל
 וַ ָ ּיבֹא ָה ָעם ֶאל:וַ יְ ַׁש ַ ּלח ה׳ ָ ּב ָעם ֵאת ַה ְ ּנ ָח ִׁשים ַה ּ ְש ָׂר ִפים וַ יְ נַ ּׁ ְשכ ּו ֶאת ָה ָעם וַ ָ ּי ָמת ַעם ָרב ִמ ִ ּי ְש ָׂר ֵאל
אמר ּו ָח ָטאנ ּו ִ ּכי ִד ַ ּב ְרנ ּו ַבה׳ וָ ָב ְך ִה ְת ּ ַפ ֵ ּלל ֶאל ה׳ וְ יָ ֵסר ֵמ ָע ֵלינ ּו ֶאת ַה ָ ּנ ָח ׁש וַ ִ ּי ְת ּ ַפ ֵ ּלל מ ֶֹׁשה ְ ּב ַעד
ְ ֹמ ֶֹׁשה וַ ּי
ׂ וַ ַ ּי ַעש:אמר ה׳ ֶאל מ ֶֹׁשה ֲע ֵשׂה ְל ָך ָש ָׂרף וְ ִשׂים אֹתוֹ ַעל נֵ ס וְ ָהיָ ה ָ ּכל ַה ָנ ּׁשו ְּך וְ ָר ָאה אֹתוֹ וָ ָחי
ֶ ֹ וַ ּי:ָה ָעם
:מ ֶֹׁשה נְ ַח ׁש נְ ח ֶֹׁשת וַ יְ ִש ֵׂמה ּו ַעל ַה ֵ ּנס וְ ָהיָ ה ִאם נָ ַׁש ְך ַה ָ ּנ ָח ׁש ֶאת ִא ׁיש וְ ִה ִ ּביט ֶאל נְ ַח ׁש ַה ְ ּנח ֶֹׁשת וָ ָחי
They set out from Mount Hor by way of the Sea of Reeds to skirt the land of Edom. But the people
grew restive on the journey, and the people spoke against G-d and against Moses, “Why did you
make us leave Egypt to die in the wilderness? There is no bread and no water, and we have come
to loathe this miserable food.” The LORD sent seraph serpents against the people. They bit the
people and many of the Israelites died. The people came to Moses and said, “We sinned by speaking
against the LORD and against you. Intercede with the LORD to take away the serpents from us!”
And Moses interceded for the people. Then the LORD said to Moses, “Make a seraph figure and
mount it on a standard. And if anyone who is bitten looks at it, he shall recover.” Moses made
a copper serpent and mounted it on a standard; and when anyone was bitten by a serpent, he
would look at the copper serpent and recover.
The Israelites’ encounter with the fiery (venomous) serpents in Numbers chapter 2,
stands out in a unique fashion from other events of Israelite sinful behavior in the Desert.
Their actual sin is not clearly defined. The people were restless and tired, but that was
1.

Source: Nesivos Shalom, Bamidbar pp. 123–125
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neither necessarily unreasonable nor rebellious. The land of Canaan was in sight, and now
they were told they needed to significantly detour around the land of Edom to get there.
Why punish them for something you and I may have questioned ourselves? And why punish
them with death by fiery venomous serpents?
Additionally, how and why was the cure built into the copper serpent crafted by Moses?
In previous situations of sin, Moses prayed to the Almighty for Israelite forgiveness, which
was granted in one degree or another. Why here was the response for cure and forgiveness
built into making a copper image of the punishment, and required for the bitten Israelites
to actually gaze at this? Why the need for this additional action by Bnei Yisrael? Why did
the Almighty withhold forgiveness without carrying out this ritual? Furthermore, this event
follows soon after the death of Aharon Hakohen; is there a connection?
The most often quoted Rabbinic interpretation for gazing at the copper serpent is found
in the Mishnah, Masechet Rosh Hashanah, end of chapter 3:

ַ ּכ ּיוֹ ֵצא ַ ּבדָּ ָבר ַא ָּתה אוֹ ֵמר ֲע ֵשׂה ְל ָך ָשׂ ָרף וְ ִשׂים אוֹ תוֹ ַעל נֵ ס וְ ָהיָ ה כּ ׇל ַה ָ ּנ ׁשו ְּך וְ ָר ָאה אוֹ תוֹ וָ ָחי וְ ִכי נָ ָח ׁש
יהם
ֶ ֵמ ִמית אוֹ נָ ָח ׁש ְמ ַח ֶ ּיה ֶא ָ ּלא ִ ּבזְ ַמן ׁ ֶש ִ ּי ְשׂ ָר ֵאל ִמ ְס ַּת ְ ּכ ִלין ְ ּכ ַל ּ ֵפי ַמ ְע ָלה ו ְּמ ׁ ַש ְע ְ ּב ִדין ֶאת ִל ָ ּבם ַל ֲא ִב
.ימוֹ ִקים
ּ ִׁ ֶש ַ ּב ּׁ ָש ַמיִ ם ָהי ּו ִמ ְת ַר ּ ְפ ִאין וְ ִאם ָלאו ָהי ּו נ
Similarly, the verse states: “Make for yourself a fiery serpent, and set it upon a pole; and it shall
come to pass, that everyone that is bitten, when he sees it, he shall live” (Numbers 21:8). Did the
serpent kill, or did the serpent preserve life? Rather, when the Jewish people turned their eyes
upward and subjected their hearts to their Father in Heaven, they were healed, but if not, they
rotted from their snakebites.
Looking up at the serpent was really looking up to the Almighty.
But how did this help correct the sin; and as importantly – why is this found here and
not in other sins of the Israelites in the Wilderness?
The Slonimer Rebbe in Nesivos Shalom states that one of the worst theological deficiencies
(p’gamim) that the Jewish people can do is to deny the role of retzon Hashem (the will of G-d)
and Hanhagat Habore’ (the role of the Creator) in our lives. This is exactly what happened
at this juncture to the Israelites. The Bible ascribes no specific sin here, for their sin was a
more general defect: not seeing and not accepting the will of Hashem and the leadership of
G-d in their lives. They were fixated on reaching Israel as quick as they could. Any obstacle
or detour placed in their way was not acceptable and could not be reconciled with their
life plan. They refused to accept a retzon Haboreh which they could not understand, which
inconvenienced their lives. They could not entertain that there were some bumps and
obstacles inserted by Hashem on their road to Israel, for which they could not plumb the
reason.
To correct this it was necessary and required of them to look up through the serpent at
the vast heavens to visualize the role of Hashem they could not see, to cause themselves to
recognize that life included accepting the retzon Hashem that is given to us. Without that,
life and faith are not complete, even when we do not understand why or how.
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Pirke Avot chapter 6 says clearly ֹ ַה ּ ָשׂ ֵמ ַח ְ ּב ֶח ְלקו,איזֶ ה ּו ָע ׁ ִשיר,ֵ Who is rich? He who rejoices
in his lot. The purpose of the life of a Jew is to be happy and satisfied with our lot in this
world – chelko. That includes says the Nesivos Shalom – cheilek Hashem ‘amo, accepting retzon
Hashem as an integral part of our life goals.
The sin of the primordial serpent in the Garden of Eden was to reject retzon Hashem. The
original serpent received no benefit from biting Man, but still played the role as the inciter
that leads to denying retzon Hashem. If such is that retzon Habore is to eat from all the trees of
the Garden of Eden sans one, then by eating from that fruit of the etz hada’at, I am stepping
away from the will of the Almighty. Bnei Yisrael in the Desert had manna, water from the
well, protectives clouds of glory. But their unhappiness stemmed from their inability to
fully integrate retzon Hashem into their lives.
Pirke Avot Chapter 5 notes that Avraham Avinu was subjected by the Almighty to Ten
Divine tests (nisyonot):

יע ַ ּכ ָּמה ִח ָ ּבתוֹ ׁ ֶשל ַא ְב ָר ָהם
ַ  ְלהוֹ ִד,ֲע ָשׂ ָרה נִ ְסיוֹ נוֹ ת נִ ְתנַ ָּסה ַא ְב ָר ָהם ָא ִבינ ּו ָע ָליו ַה ּׁ ָשלוֹ ם וְ ָע ַמד ְ ּב ֻכ ָ ּלם
.ָא ִבינ ּו ָע ָליו ַה ּׁ ָשלוֹ ם
With ten trials was Abraham, our father (may he rest in peace), tried, and he withstood them all;
to make known how great was the love of Abraham, our father (peace be upon him).
The Nesivos Shalom points out that a number of Avraham’s nisyonot (tests) entailed his
making conscious choices, such as deciding between the furnace of Ur Kasdim, denial of
the Almighty, deciding between taking Isaac up Mount Moriah or not. Yet many of the tests
were situations that Abraham simply found himself in a no way out situation: it was not
in his own volition, he had no choice. When there was a famine in Canaan and Avraham
went down to Egypt, should he instead have chosen to stay and perish and not go to Egypt?
Upon arrival when Sarai was abducted by Pharoah and later by Abimelech, what choice
did Avraham have to make? What sort of tests was Avraham being rewarded for? What
kind of tests were these?
The Slonimer Rebbe says that Avraham was being tested if he would willingly accept the
retzon Hashem in his life, without complaint. Abraham passing the test was in his realizing
that even when I do not understand the plan of G-d, I still will accept the retzon Hashem
and hanhagat Habore.
The yetzer hara works on us not only to sin, but more insidiously to get us to deny that we
are subject to a personal Divine plan for each of us. The ultimate success of the yetzer hara
is causing us to fail in our life mission by rejecting the retzon Habore in our lives, causing us
to feel that we often live lives of random events, with no purpose, no goal and no destiny
that allows us to come closer to the Almighty.
Finally: to accept retzon Hashem in my life means I need to reach out and connect to
members of the Jewish faith community. Love of Hashem is sustained and strengthened
by love of fellow Jews. That is why the gateway that led to denial of retzon Haboreh at the
incident of the fiery serpents was the death and loss of Aharon Hakohen who lived the
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value of – ohav shalom rodef shalom ohev et habriyot umekarvan leTorah – lover and pursuer of
peace and friendship and connectivity to G-d and Torah.
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