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Times change - and attitudes change. 

 

In Shanghai, China, it is very common - or, it was, until very recently – for people 

to feel very comfortable wearing pajamas in public. But the town has just passed a 

law outlawing this practice. Why? Because the city wants to make itself more 

attractive to visitors and the town council recognizes that it may "turn off visitors if 

they see locals walking around in their pajamas.”  And so now, if you get up in the 

morning and go out of your house to get your daily newspaper before getting into 

your street clothes (or at least getting into a robe) you can be fined a substantial 

sum of money. (See New York Times, Friday, May 14, 2010) 

 

That's a trivial example of a broader phenomenon. Attitudes toward what is proper 

and what is improper, what is decent and what is indecent, are always changing 

with sometimes very serious consequences. 

  

As I'm sure we're all aware, there's a lot of attention being paid these days to the 

Supreme Court. One justice - the longest serving justice on the Court - 

John Paul Stevens, is retiring and another will soon take his place. President 

Obama has nominated Solicitor General Elena Kagan to succeed him. 

Whether or not she does, one very significant philosophical issue with which the 

Court has long contended will continue to remain a point of dispute, and that is the 

approach of the Court toward evolving standards of conduct in society, and 

whether words written long ago, in a previous era, can be understood to change 

their very meaning as times change, or whether that meaning should be understood 

to remain just as it was, frozen, as it were, in time. 

 

Just the other day, the Supreme Court decided a case that turned on, among other 

things, this exact question. The case concerned a boy who had carried out a serious 

crime as a 17-year old: he'd invaded someone's home, terrorized and seriously 

assaulted its owners, and committed much damage to the property. He was 

convicted and sentenced to life imprisonment without the possibility of parole. The 
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question was whether his punishment violated the U. S. Constitution, which 

forbids "cruel and unusual punishment." Since the perpetrator was a minor, and 

since no one was killed during the commission of the crime, was it a violation of 

the U. S. Constitution for the boy to have been denied parole? The Court ruled that 

it was. The narrowest of majorities on the Court went forth and ruled that no youth 

convicted of a crime in which no one is killed can be denied the possibility of 

parole, because the U. S. Constitution forbids it. 

 

One of the reasons for the split on the Court concerns the interpretation of those 

18th century words, "cruel and unusual." In the 18th century, when the words were 

written into the Constitution, they probably referred to torture.  It wasn't considered 

"cruel and unusual" to sentence a minor to death, much less to life imprisonment, 

without the possibility of parole. Even if we assume that most people today would 

consider it cruel and unusual, is it appropriate, is it fair, is it right to say that the 

Constitution forbids it today? How could it be that what those words didn't forbid 

200 years ago we can interpret them to forbid today? 

 

Those who hold fast to the so-called "original intent" of the words of the 

Constitution, who resist the notion that you can read newer interpretations back 

into the text, are called "strict constructionists;" those who believe it is legitimate 

are called "liberals." However you feel about the specific case that the Court 

recently decided, this issue, the issue whether it's OK or not to reinterpret ancient 

words in a manner different from the way they were originally understood will 

continue to divide the Court -- and probably our entire society. 

 

We Jews have faced this issue for thousands of years. And although one can never 

predict how any particular case would be addressed by Jewish jurists, I think it's 

fair to say that the philosophical issue whether words must be "strictly construed" 

and interpreted according to their "original intent," or may be read according to an 

evolving understanding, -- that issue was resolved long ago. The rabbinic approach 

is to be willing to read - or perhaps it's more accurate to say, "re-read" - words 

written long ago very differently from the way they were once intended to be read. 

 

A great example can be found in this week's parashah.1  One story in the parashah 

concerns what a husband may or should do in the event that he suspects that his 

wife is committing adultery. The Bible describes a trial by ordeal. I think it's fair, 

today, to call this a horrid procedure. It’s hard even to talk about this today, it so 

                                                           
1 See Rereading the Rabbis: A Woman’s Voice, by Judith Hauptman (Westview Press, Boulder, CO: 1998), Chapter 

One: Sotah. 
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offends our sensibilities, it so offends the "evolving standard of decency" that we 

all share. 

 

Yet, that is precisely why I am talking about it, because already two thousand 

years ago, the rabbis were as offended by this practice as we are. (Maybe that's 

going too far; let me just assert that they, too, were offended by it.)  And so they 

established procedures that for all intents and purposes abolished the ordeal. They 

did this because the practice "confounded their notions of justice and morality." 

(Hauptman, p. 15). They didn't reject the words of the Torah that established the 

ritual; instead, they re-interpreted those words.  Were they doing violence to the 

text? If you focus narrowly only on the words of this parashah, you could conclude 

that they were. But if you look at the Torah as a whole, and interpret this parashah 

in light of other passages, it seems less outlandish. 

 

For example, the Torah teaches us, in Deuteronomy 16:20, "justice, justice thou 

shalt pursue." That's interpreted to mean that not only must one provide substantive 

justice, not only must the laws regulating conduct be clear and fair and reasonable, 

but one must also provide procedural justice. One must provide a system of 

adjudication for determining a person's guilt or innocence that is rational, 

reasonable and fair. Trial by ordeal doesn't fit that set of criteria. 

 

Elsewhere in the Torah, it is clear that if two people are committing a crime, both 

should be punished equally. That's not the outcome of a trial by ordeal, so here too 

the rabbis were offended by a fundamental unfairness. 

 

The rabbis abolished the Sotah trial by ordeal because they considered it 

inconsistent with the underlying principles of the Torah as a whole. And the 

method they chose to employ was not to reject the words of the Torah; it was to re-

interpret them. I am not going to go into details here and now, but believe me, the 

way that the rabbis interpreted words like "kanoh" - which in the Bible means to be 

jealous, or "l’hastir" which in the Bible means "to be hidden" take them very far 

from their original meaning. (See Hauptman, p.17).  The rabbis were not strict 

constructionists. 

 

By the way, one shouldn't assume that "strict constructionists" don't share 

"evolving standards of decency." They might very well; however, they would 

argue that if one wants to enshrine 21st century standards in an 18th century 

document, then one must amend that document, rather than re-read it to say today 

what it didn't mean then.  (In other words, if Chinese law didn't forbid the wearing 

of pajamas in public two hundred years ago, then the only way to forbid it today 
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would be to pass a law today - not to have judges re-read the ancient words to say 

what they never meant before.)  

 

Let me reiterate: Just because the rabbis were willing to re-interpret ancient words 

to mean new things doesn't mean that they thought it appropriate to do so every 

time society's standards changed. Some things, for example, that were forbidden 

two thousand years ago remain forbidden today. But when it came to issues of 

human dignity, of justice, and righteousness, they were, time and again, willing 

to exercise that option, sometimes rather boldly. 

 

In essence, the rabbis believed that the only way that the Torah could continue to 

be a living document, the only way it could continue to command the loyalty of the 

Jewish people, the only way it could continue to embody God's will, was if it was 

allowed to evolve along with society's understanding of what is right and wrong.   

 

The U.S. Constitution isn't the Torah. But some see it as the embodiment of our 

nation's core ethos vis a vis the relationship between the government and the 

governed. And if that is what it is, then I think it's fair to say that, if the rabbis of 

the Talmud were alive today, they would understand the value, the wisdom, and, 

above all, the legitimacy of reading that document to reflect today's understanding 

of that ethos. 

 

Shabbat Shalom.   

 

 

 


