Jewish Pandemic Ethics
Triage
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The Gemara now considers which prohibitions are permitted in times of mortal danger. Rabbi
Yohanan says in the name of Rabbi Shimon ben Yehotzadak: The Sages who discussed this
issue counted the votes of those assembled and concluded in the upper story of the house of
Nitza in the city of Lod: With regard to all other transgressions in the Torah, if a person is
told: Transgress this prohibition and you will not be killed, he may transgress that
prohibition and not be killed, because the preserving of his own life overrides all of the Torah’s
prohibitions. This is the halakha concerning all prohibitions except for those of idol worship,
forbidden sexual relations, and bloodshed. Concerning those prohibitions, one must allow
himself to be killed rather than transgress them...
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The Gemara asks: From where do we derive this halakha with regard to a murderer himself,
that one must allow himself to be killed rather than commit murder? The Gemara answers: It is
based on logical reasoning that one life is not preferable to another, and therefore there is no
need for a verse to teach this halakha. The Gemara relates an incident to demonstrate this: As
when a certain person came before Rabba and said to him: The lord of my place, a local
official, said to me: Go kill so-and-so, and if not I will kill you, what shall | do? Rabba said to
him: It is preferable that he should kill you and you should not kill. Who is to say that your
blood is redder than his, that your life is worth more than the one he wants you to kill? Perhaps
that man’s blood is redder. This logical reasoning is the basis for the halakha that one may not
save his own life by killing another.
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If a woman is having trouble giving birth, they cut up the child in her womb and brings it forth
limb by limb, because her life comes before the life of [the child]. But if the greater part has
come out, one may not touch it, for one may not set aside one person's life for that of another.

Sincere or Rhetorical Question?
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Rabbi Ezekiel ben Judah Landau was born in 1713 in Opataw, Poland. R. Landau studied in
Poland, where he served in various rabbinical posts until 1755, when he became chief rabbi of
Prague and all of Bohemia. He represented the Jews before the Austrian government, and took
an active part in responding to the social and religious upheaval created by the opening of non-
Jewish society to the Jews after the abolition of the ghettos. His famous responsa collection,
Noda BiYehudah, is considered a classic and authoritative work, although some of his responsa
were controversial.
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I don’t understand those who question why Maimonides permits killing a fetus, only when it is a
rodef (that is, a person trying to kill another person. In this case, the mother), arguing that it is
not a capial crime to kill the fetus, but it is to kill the mother. And, I don’t understand this
because who says that it’s permissible to kill a treifa in order to save someone healthy? Even
though it is not a capital crime to Kill a treifa, it is still forbidden to actively kill a treifa.
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R. Yoseph b ’r Moshe Babad was born in 1801 in Galicia to a distinguished rabbinic family. As a
child he was known as a prodigy, and later served as rabbi in a number of towns in Galicia and
Poland. In 1857 he was appointed rabbi of Tarnopol, serving in that rabbinate until his death in
1874.
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Killing someone is forbidden under at all costs, and it seems obvious that if one is being forced
to kill a fetus, in a way that the mother is not at risk, he is certainly not obligated to give his life
for this. For we do not apply “whose blood is redder” in such a situation, since a fetus is not a
soul.

Who Takes Precedence?
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MISHNA: The man precedes the woman when there is uncertainty with regard to which of
them to rescue or to return a lost item to first...
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MISHNA: A priest precedes a Levite. A Levite precedes an Israelite. An Israelite precedes a
son born from an incestuous or adulterous relationship [mamzer], and a mamzer precedes a
Gibeonite, and a Gibeonite precedes a convert, and a convert precedes an emancipated
slave. When do these halakhot of precedence take effect? In circumstances when they are all
equal in terms of wisdom. But if there were a mamzer who is a Torah scholar and a High
Priest who is an ignoramus, a mamzer who is a Torah scholar precedes a High Priest who is
an ignoramus, as Torah wisdom surpasses all else.
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R. Chaim David son of R. Moshe Ha-Levi was born in Jerusalem in 1924. After fighting in the

Israeli War of Independence, he became the rabbi of several neighborhoods in Jerusalem. In



1951 he became the rabbi of Rishon L'Tzion. 1973 he became rabbi of Tel Aviv. He passed away
in 1998.
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This Mishna in Horiyot is not in practice. It is omitted in the works of Maimonides. And the
Tur also omits it. And the Beit Yosef quotes this position after referring to Maimonides, but in
his Shulchan Aruch, he omits it. It appears to me that most halachic authorities omit it.
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Rabbi Moshe Feinstein was born in Russia in 1895 and died in 1986. He studied and served as
rabbi in Russia until he moved to the U. S. in 1937. He was the leading halachic authority of
American Jewry, and his responsa, which were widely circulated, are considered authoritative.
P12 I K22 QTR 927 WORY 712 D°XA7 NMIRDIY WY WM 770 12 797 31701 1021 1IWD RTIT
WYR MWYL Iwp 1282 AR L(R7Y 377) NPT 0T 1NN JANW 712 ROR RYD A2°7P 1PV XY, INYTY 0002
D173 1Y R92
It is obvious that we save lives without differentiating. Even when it comes to who takes
precedence. And that which is mentioned in the end of Horyot, this is difficult to do without
great investigation.
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Rabbi Hershel Schachter (born July 28, 1941) is an American Orthodox rabbi, posek and rosh
yeshiva at Rabbi Isaac Elchanan Theological Seminary, part of Yeshiva University. Schachter is
a halakhic advisor for the Orthodox Union, and has rendered notable decisions in a number of
contemporary topic areas.
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At the end of Horiyot the order of saving lives is presented... and it seems that this is based on
whom the community needs most. And, see what Rav Moshe wrote, which is that it is difficult to
operate on these principles... Because it is impossible to know someone’s value to the
community.

Making and Changing Your Decision
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Rabbi Shlomo Zalman Auerbach was born in Jerusalem in 1910. As the head of yeshiva "Kol
Torah", he taught many students who later became rabbis and torah scholars. He is recognized



as one of the prominent poskim of his time. Many of his decisions and works related to the
halachic problems the arose with introduction of modern technology.
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It seems to me very difficult to practice in accordance with Horiyot. However, to remove
someone from a ventilator for someone else who is in a worse state, | am very unsure. For it’s
possible that the first one already acquired the device (the right to the device?), and the sick
person is certainly exempt from giving it up to the second one in graver danger. And likewise for
a doctor treating patients [And (it seems obvious) I think that with regards to a ventilator, if
based on majority, doctors see that there is no longer a use for the machine on someone, it is
better that they give it to the second] But, in truth, I am not nailing this down for these questions
are grave and I don’t know absolute proofs.
And that which the hospital has decided to refrain from giving a ventilator to a treifa, it is
conceivable that this is correct, if it is true that every day that have shelamim coming in to be
saved. Yet, even this is not completely clear.
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R. Moshe Sternbuch was born in London in 1926 into a rabbinic family, descending from the
Vilna Gaon. He moved to Bnei Brak, and served as Rosh Kollel in Rosh haAyin. Upon receiving
an invitation from the Orthodox community of Johannesburg, South Africa, he moved there to
become its rabbi. In 1993 he returned to Israel, settling in Jerusalem, and establishing there a
Torah center in the name of the Vilna Gaon, which he still heads to this day.
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It seems logical that which we wrote that when someone is always coming in, it is considered as
if both are before us. And, we see an example of this in the writings of the Chazon Ish who



writes rules that an autopsy is permitted when there is a sick person before us, and it doesn’t
need to be physically before us, but that it exists...

When we compare this case of a ventilator to the Talmud in Baba Metzia about two walking in
the desert with only one bottle of water, and we rule like Rabbi Akiva that you can keep your
water and we don’t prefer splitting for both people to have temporary life, but in our case, that
one person comes in who won’t live long (even with treatment) and one comes in who will live
long (with treatment), and if we give it to the short life person, now we won’t be able to save the
long life, this is not considered splitting the resource, rather it is proactively killing the one who
can live a long life. And, since in the doctor’s estimation it is almost certain that someone who
could live longer with treatment will come, it is permitted to wait to use the ventilator.
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Rabbi Menashe Klein [sometimes appears HaKatan] was born in Ungvar, Slovakia in 1925. He
was the only one of his family to survive the Holocaust, which he spent in the concentration
camps. After the war, he first moved to a DP camp in France, and then to the United States. He
received ordination to decide halachic questions from the Sanz-Klausenberger Rebbe and other
Torah giants, and began to teach and decide halacha. He established the Ungvar community in
Boro Park, New York, with all its institutions, including the yeshiva Beit She'arim. He passed
away in 2011.
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Certainly when there are two ill people before you and we can only save one that we don’t let
both die. We have a Mishna in Horiyot that details who takes precedence. Letting them both die
is a violating of lo taamod al dam reecha and if we can save someone we are obligated to.
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It seems in my humble opinion that not only according to Meiri and his fellows [like Minchat
Chinuch] who says that one may save oneself from danger by killing a treifa, and not just
himself, but can save another. Then immediately when a shalem shows up one must remove the
machine and heal him... it is even permitted to kill the treifa in order to save the life of the
shalem... And it is not only not a sin to disconnect the treifa, but it is a mitzva...
But, even according to the Node Biyehuda and his fellows who forbade killing a treifa in order to
save a shalem... it’s only actively killing a treifa that is forbidden, but to remove him from the



machine, even Node Biyehuda would agree that when there is a shalem before us, one can
remove the machine to save the shalem... he only forbade proactive killing with hands... and it
is therefore obvious that whenever he is not actively killing, but just removing the machine and
the treifa dies on his own or maybe he won’t even die without the machine, then even Nodeh
Biyehuda agrees.

Recent Corona Decisions
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If two show up, one certainly will die and one might die, you save the one who will

certainly die. But, if one is already attached, even if he is very old and there’s a

doubt whether it will even help, and someone young comes in, in this case, we don’t

push away one life for another.
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But, if at the time that very old person shows up, they know that in a few hours
someone younger will be brought in, and they have a shortage of ventilators, it
seems that this is considered at the same time and we should not attach the older
person.
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We reject the Mishna in Horiyot...
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The preference for a young person over the old is not due to the fact that the younger
person will have a qualitatively better life than the older (thinking that Horiyot is
about what value a person brings to the community). Rather it’s that even if the
older person survives, he or she will live for likely under a year, but a younger
person will likely live longer.
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And it seems that if they attached this person to the ventilator, inappropriately, they
can put him on a DNR. For this is not active killing and there is no other choice
because we need to save the other person, who can benefit the community more.
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Dayan (Rabbi) Osher (Usher, Asher) Zelig Weiss (1953- ) is the current Rosh Kollel of Machon
Minchas Osher L Torah V’Horaah. He grew up in a Klausenberger family in Borough Park,
Brooklyn. Rav Weiss is a Rosh Kollel, Av Beit Din and also serves as the posek for Shaarei
Zedek hospital. Rav Weiss is the Nasi of the Beit Medrash for Medical Halacha.
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Two factors need to be brought into the equation here — the level of danger and the
likelihood of saving the person. You have to save the more at risk before the less
at risk. And you have to save the more likely to be saved before the less likely to
be saved. Age is not a factor.
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This is all before they are attached to a ventilator. But, once they are attached, one
cannot remove them, even if their chance of survival is slim, in order to save
someone with a better chance.
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Regarding saving a ventilator, | am afraid to say it but it seems to me that, based on
Chazon Ish, if you know someone else will be coming, that it considered as if both
are before you.
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There are those who make a claim about financial ownership of the ventilator, but
I don’t think that’s correct in this circumstance. And, Rav Shlomo Zalman’s
comments where theoretical, no one thought that there would actually be a shortage
of ventilators.
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| saw Rabbi Zalman Nechemia Goldberg write that it is permitted to remove
someone who has no hope from a ventilator, but there was what to argue about with
this position.
(Zalman Nechemia Goldberg is a rabbi, posek, and rosh yeshiva in Israel born in
1931). The scion of a Lithuanian Jewish family, Goldberg is also a son-in-law of
Shlomo Zalman Auerbach. Goldberg is a halakhic authority and Chief Justice of
the Rabbinical High Court in Jerusalem, where he has made rulings on the issues
of gittin, ketubot, artificial insemination, and the commandment of living in the
Land of Israel. He co-authored the Jewish prenuptial agreement sponsored by the
Rabbinical Council of America together with Mordechai Willig.)



