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1LOOK At These Homes NOJY

Aq entire bloek ruined by negre Invasion. ?viw:rg house angf‘i{ed “X"‘ now nccﬁj&_.
by negross. ACTUAL PHOTOGRAPH OF 4300 WEST BELLE F’La.

SAVE YOUR HOME! VOTE FOR SEGREGATIO
| 13 |

St. Louis, 1976. Leaflet urging voters to adopt 4 referendum
that prohibited African Americans from moving onto pre-
dominantly white blocks.

RACIAL ZONING

E LIKE TO think of American history as a continuous
march of progress toward greater freedom, greater equality,
nd greater justice. But sometimes we move backward, dramatically
o. Residential i integration declined steadily from 1880 to the mid-

twentieth century, and it has mostly stalled since then.

j_FTER THE Civil War, liberated slaves dispersed throughout the
nited States, seeking work and to escape the violence of the post-
ar South. For several decades many lived relatively peacefully in the
Ezi_st the Midwest, and the West. But in 1877 the disputed presiden-
tial election of the previous autumn was resolved in a compromise
hat gave the Republican candidate, Rutherford B. Hayes, the White
House. In return for southern Democratic support of their presiden-
tial candidate, Republicans agreed to withdraw federal troops who
had been protecting African Americans in the defeated Confederacy.
The period of black liberation known as Reconstruction then
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40 + THE COLOR OF LAW

came to an end. In the South, the former slaveholding aristocracy
renewed African Americans’ subjugation. Supported by a campaign
of violence against the newly emancipated slaves, southern states
adopted segregation statutes—Jim Crow laws. Denied the right
to vote, segregated in public transportation, schools, and private
accommodations, and victimized by lynching and other forms of
brutality, African Americans in the South were reduced again to a
lower-caste status. Plantation owners redefined their former slaves
as sharecroppers to maintain harsh and exploitative conditions.
Events in the African American town of Hamburg, in the Edg
field District of South Carolina, were typical of many others across
the former Confederacy where white paramilitary groups mobilized
to regain control of state governments. Their aim was simple: prevent
African Americans from voting. In July 1876, a few months before the
election that gave the presidency to Hayes, a violent rampage in Ham-
burg abolished the civil rights of freed slaves. Calling itself the Red
Shirts, a collection of white supremacists killed six African American
men and then murdered four others whom the gang had captured.
Benjamin Tillman led the Red Shirts; the massacre propelled him to a
twenty-four-year career as the most vitriolic racist in the U.S. Senate.
Following the massacre, the terror did not abate. In September,
a “rifle club” of more than soo whites crossed the Savannah River
from Georgia and camped outside Hamburg. A local judge begged
the governor to protect the African American population, but tono .
avail. The rifle club then moved on to the nearby hamlet of Ellen-*
ton, killing as many as fifty African Americans. President Ulysses
S. Grant then sent in federal troops, who temporarily calmed things
down but did not eliminate the ongoing threats. :
Employers in the Edgefield District told African Americans they '
would be fired, and landowners threatened black sharecroppers:
with eviction if they voted to maintain a biracial state government
When the 1876 election took place, fraudulent white ballots were -
cast; the total vote in Edgefield substantially exceeded the entire’
voting age population. Results like these across the state gave seg- '
regationist Democrats the margin of victory they needed to seize
control of South Carolina’s government from the black-white coali-

Oniy in 2015, after the murder of nine black church members by a white
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at had held office during Reconstruction. Senator Tillman
bragged that “the leading white men of Edgefield” had decided
seize the first opportunity that the Negroes might offer them to
voke a riot and teach the Negroes a lesson.”

}t__hough a coroner’s jury indicted Tillman and ninety-three
r Red Shirts for the murders, they were never prosecuted and

_ontinued to menace African Americans. Federal troops never again

e to offer protection. The campaign in Edgefield was of a pat-
lowed not only in South Carolina but throughout the South.
ith African Americans disenfranchised and white suprema-
in control, South Carolina instituted a system of segregation
xplo1tat10n that persisted for the next century. In 1940, the
. legislature erected a statue honoring Tillman on the capitol
: ds, and in 1946 Clemson, one of the state’s public universities,
med its main hall in Tillman’s honor. It was in this environment
4t Hundreds of thousands of African Americans fled the former
federacy in the first half of the twentieth century.*

II

'HE Jim Crow atmosphere intensified in the South, fear (turn-
o hatred) of African Americans began to spread beyond that
n. Throughout the country, whites came to assume black per-
sity and inferiority. Consider a state as seemingly improbable as
ntana where African Americans thrived in the post—Civil War

ears. In the early 1900s they were systematically expelled from

dominantly white communities in the state. Public officials sup-

orted and promoted this new racial order.

he removal of African Americans was gradual. By 1890, black

remacist youth in Charleston, did the trustees of Clemson adopt a resolu-
issociating themselves from Tillman’s “campaign of terror against Afri-
Americans in South Carolina that included intimidation and violence.”

‘the trustees can’t take his name off the hall unless the state legislature
rizes it, and the legislature has not done so.
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an Americans comprised 2 percent of the Miles City population.

settlers were living in every Montana county. By 1930, though
ay it has only 24, or 0.3 percent.

eleven of the state’s fifty-six counties had been entirely cleared
African Americans, and in the other counties few remained. Th
African American population of Helena, the state capital, peakg
at 420 (3.4 percent) in 1910. It Was down to 131 by 1930, and on]
45 remained by 1970. By 2010 the 113 African Americans in Helen,
comprised less than half of one percent of the city’s population,
At the turn of the twentieth century, African Americans in He
ena had included an established middle-class community, alongsL
came as laborers or to work on the railroads and in Mo
tana’s mines. The police officer assigned to patrol ope of Helen
wealthiest white neighborhoods was an African American. Helen.
African Methodist Episcopal Church was important enough in 18
to host its denomination’s western regional conference. The city
black newspapets, black-owned businesses, and a black literary sot
ety that sometimes drew one hundred attendees to hear presentatio
by poets, playwrights, and essayists. But in 1906, Helena’s prosecit

attorney expressed the new attitude of public authorities when
«I is time that the respectable white people of this cor In 1913, Wilson and his cabinet approved the implementation of

regation in government offices. Curtains were installed to sepa-

HI

“IMPOSITION of a new African American subordination even-
y spread to the federal government as well. In Washington, D.C.
h i Iatf'il nifn(;teenth and early twentieth centuries, African P,&meri-,
those who n the federal civil service had been making great ;
rose to positions whose responsibilities inclidged suiz(;f;seiflsg,
e office workers and manual laborers. This came to an end when
drow, Wilson was elected president in 1912. Although he had
:e'c:i' as president of Princeton University in New Jersey, and then
vernor of that state, his origins were in the South, and he was an
'fgpromising believer in segregation and in black inferiority. At
ceton, for example, he refused to consider African Americans for

ing
announced,

munity rise in their might and assert their rights.” Helena’s newsp
eblack and white clerical workers. Separate cafeterias were created.

years later Montana banned marriages te basement toilets were constructed for African Americans

During this era many towns across the country adopted polic
forbidding African Americans from residing or even from b
within town borders after dark. Although the policies were rar
formalized in ordinances, police and organized mobs enforce
them. Some towns rang bells at sundown to warn African Ameri
cans to leave. Others posted signs at the town boundaries warn

k supervisors were demoted to ensure that no African American
ersaw a white employee. One official responsible for implementing
regation was the assistant secretary of the navy: Franklin Delano
os:v;velt. He might or might not have been enthusiastic abour segre-
lon; but it was an aspect of the changing national political culture
which he matured and that he did not challenge.

them not to remain after sundown.
A 1915 newspaper article in Glendive, Montana, was headlx

«“Color Line Is Drawn In Glendive.” It noted that the town’s policy w2
that “the sun is never allowed to set on any niggers in Glendive”
boasted that the town’s black population was now 2 “minus quanti
The town of Roundup posted a sign banning African Americans fro
remaining overnight. In Miles City a once-substantial African Am
can community was forced to flee by white mob violence. In 1910

IV

THIS early-twentieth-century era, when African Americans in
outh faced terror that maintained them in subjugation, when
-an Americans throughout the nation were being drive;a from
owns where they had previously enjoyed a measure of inte-
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gration and safety, and when the federal government had abandoned quse his church was on a mostly white block, the pastor who
its African American civil servants, we should not be surprised to ceeded him would be forbidden to move into the parsonage.
learn that there was a new dedication on the part of public officials tually, the ordinance was revised so that it applied only to
to ensure that white families” homes would be removed from prox- blocks that were entirely white or black, leaving Baltimore’s inte-
imity to African Americans in large urban areas. sated blocks unatfected.

Unlike public housing, which was primarily a federal program Many southern and border cities followed Baltimore and
with some local participation, government policies to isolate white pted similar zoning rules: Atlanta, Birmingham, Dade County
famnilies in all-white urban neighborhoods began at the local level. (Miami), Charleston, Dallas, Louisville, New Orleans, Oklahoma
As African Americans were being driven out of smaller midwestern v; Richmond (Virginia), St. Louis, and others. Few northern
and western communities like those in Montana, many other cities, Hes did so; before the Great Migration stimulated by the First
particularly in southern and border states, already had large black forld War, most northern urban black populations were still small.
populations that couldn’t be expelled. Instead, many of these cities Nonetheless support for these segregation ordinances was wide-

adopted zoning rules decreeing separate living areas for black and spread among white political and opinion leaders. In 1915, The New
white families. epublic, still in its infancy but already an influential magazine of
The first to do so was Baltimore, which in 1910 adopted an ordi- ¢ Progressive movement, argued for residential racial segregation
nance prohibiting African Americans from buying homes on blocks uhtil Negroes ceased wanting to “amalgamate” with whites—which
where whites were a majority and vice versa. Milton Dashiel, the o say, ceased wanting to engage in relationships that produced
lawyer who drafted Baltimore’s ordinance, explained: ' mixed-race children. The article’s author apparently did not realize
that race amalgamation in the United States was already consider-
Ordinarily, the negro loves to gather to himself, for he is very 1bly advanced, resulting from the frequent rapes of slaves by white
gregarious and sociable in his nature. But those who have risen asters.
somewhat above their fellows appear to have an intense desire to 2+ In 1917, the Supreme Court overturned the racial zoning ordi-
leave them behind, to disown them, as it were, and getascloseto ance of Louisville, Kentucky, where many neighborhoods
the company of white people as circumstances will permit them. - “included both races before twentieth-century segregation. The case,
Buchanan v. Warley, involved an African American’s attempt to
The segregation ordinance, he said, was needed to prevent this, purchase property on an integrated block where there were already
The troubles Baltimore encountered in applying the ordinance - two black and eight white households. The Court majority was
reflected just how integrated some areas of the city were. Soon . ‘enamored of the idea that the central purpose of the Fourteenth
after it adopted the ordinance, the city pursued twenty prosecu- Amendment was not to protect the rights of freed slaves but a busi-
tions to evict wrong-race residents. Judges had to grapple with ~iess rule: “freedom of contract.” Relying on this interpretation,
such questions as whether an African American should be allowed _the Court had struck down minimum wage and workplace safety
to buy a home on a block that was evenly divided between white laws on the grounds that they interfered with the right of work-
and black. A white homeowner moved out while his house was ers and business owners to negotiate individual employment condi-
being repaired but then couldn’t move back because the block was ons without government interference. Similarly, the Court ruled
s1 percent black. An African American pastor of a church with that racial zoning ordinances interfered with the right of a property

an African American congregation complained to the mayor that owner to sell to whomever he pleased.
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Many border and southern cities ignored the Buchanan decision.
One of the nation’s most prominent city planners, Robert Whit-
ten, wrote in a 1922 professional journal that notwithstanding the
Buchanan decision, “[e]stablishing colored residence districts has
removed one of the most potent causes of race conflict.” This, he
added, was “a sufficient justification for race zoning. ... A reason-
able segregation is normal, inevitable and desirable.” Whitten then
went ahead and designed a zoning ordinance for Atlanta, advising
city officials that “home neighborhoods had to be protected from
any further damage to values resulting from inappropriate uses,
including the encroachment of the colored race.” The zone plan

drafted by Whitten and published by the Atlanta City Planning -

Commission in 1922 explained that “race zoning is essential in the

interest of the public peace, order and security and will promote.

the welfare and prosperity of both the white and colored race.”
The zoning law divided the city into an “R-1 white district” and
an “R-2 colored district” with additional neighborhoods undeter-
mined. .
Challenged in court, Atlanta defended its law by arguing tha
the Buchanan ruling applied only to ordinances identical to Low
isville’s. Atlanta’s was different, its lawyers contended, because it
designated whole neighborhoods exclusively for black or white resi
dence, without regard to the previous majority-race characteristic
of any particular block. The lawyers also claimed that the Louisvill
decision didn’t apply because Atlanta’s rules addressed only where.
African Americans and whites could live, not who could purchas
the property. The Georgia Supreme Court rejected this argument id
1924, finding Whitten’s plan unconstitutional, but Atlanta official
continued to use the racial zoning map to guide its planning fo
decades to come. :
Other cities continued to adopt racial zoning ordinances aft
Buchanan, insisting that because their rules differed slightly from
Louisville’s, the Court’s prohibition didn’t apply. In 1926, Indianap
olis adopted a regulation permitting African Americans to mo
to a white area only if a majority of its white residents gave the
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written consent, although the city’s legal staff had advised that the
Qrdmance was unconstitutional. In 1927, the Supreme Court over-
turned a similar New Orleans law that required a majority vote of

- opposite-race neighbors.

| Richmond, Virgtnia, attempted a sly evasion of Buchanan. In
1924, the state .adopted a law banning interracial marriage, so the
ty then prohibited anyone from residing on a street where they

_were ineligible to marry a majority of those already living there.

Municipal lawyers told federal courts that Buchanan did not appl

becalfse their city’s racial zoning law was solely intended to pre}:
vent intermarriage and its interference with residential property
1.-1:ghts was incidental. In 1930 the Supreme Court rejected this rea-

E.Birmingham, like Atlanta, defended a racial zoning law with
ims that Buchanan banned only sales of property to persons of
¢ other race, not residence in an other-race district; the city also
gued that threats to peace were so imminent and severe if Afri-
an Americans and whites lived in the same neighborhoods that
he need to maintain order should trump the constitutional rights
ljxﬁ.?olved. After a lower court banned Birmingham’s ordinance in
947, the city claimed that the ban applied only to the single piece of

property involved in the court case, then increased criminal penal-

ies for future violations. The city commission (council) president
_tav_ged that “this matter goes beyond the written law, in the inter-
:._jst'of B racial happiness.” Birmingham continued to administer
acial zoning ordinance until 1950, when a federal appeals court
ally struck it down.

:.-_.n-Florida, a West Palm Beach racial zoning ordinance was
opted in 1929, a dozen years after Buchanan, and was maintained
_.1__1960. The Orlando suburb of Apopka adopted an ordinance
anting blacks from living on the north side of the railroad tracks
1id whites from living on the south side. It remained in effect until
68..._ _Other cities, like Austin and Atlanta, continued racial zon-
g fthout specific ordinances by designating African American
as i official planning documents and using these designations
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to guide spot zoning decisions. Kansas City and Norfolk continued ity— single-family residential, multifamily residential, comm
. . ) ) . er-
this practice until at least 1987. : 1al, or industrial—and then to propose rules and m:: S to br
But in cities that respected Buchanan as the law, segregationist nt future multifamily, commercial, or industrial strucfures fP i
. . ) g c , ) : : rom
ofﬁgals faced‘two dlst1ncF ?roblems. 1'-10W to keep l(lawer ricome mpinging on single-family neighborhoods. If a neighborhood was
African Americans from living near middle-class whites and how overed with single-family houses with deeds that prohibited Afri
to keep middle-class African Americans from buying into white - ;i American occupancy, this was taken into consideration at 1“'
middle-class neighborhoods. For each of these conditions, the fed- mimission meetings and made it almost certain that th ®p ;n
. . . o a at the -
eral and local governments developed distinct solutions, othood would be zoned “first-residential,” prohibiting ?‘ig
AN . . ) 2 ure
nstruction of anything but single-family units and helping to
reserve its all-white character.
Vv - ~‘According to Bartholomew, an important goal of St. Louis zon-
o . - . ng was to prevent movement into “finer residential districts. .. b
IN 2014, police killed Michael Brown, a young African American olored people.” He noted that without a previous zoning la . E
man in Ferguson, a suburb of St. Louis. Protests followed, some ghborhoods have become run-down, “where values hgav “3 e
. . . . . 3 e -
violent, and subsequent investigations uncovered systematic police fated, homes are either vacant or occupied by colored peopl ,?PTr;
. . ) . i - e.
and government abuse of residents in the city’s African American urvey Bartholomew supervised before drafting the fonig d.e
ordi-

neighborhoods. The reporting made me wonder how the St. Louis ance listed the race of each building’s occupants. Bartholome
. W

metropolitan area became so segregated. It turns out that economic
zoning—with a barely disguised racial overlay—played an impor-

empted to estimate where African Americans might encroach
g--Fhe commission could respond with restrictions to control their
pread.

tant role.
The St. Louis zoning ordinance was eventually adopted in 1919
b

To prevent Jower-income African Americans from living in
neighborhoods where middle-class whites resided, local and fed- wo: years after the Supreme Court’s Buchanan ruling banned
eral officials began in the 19105 to promote zoning ordinances to acial assignments; with no reference to race, the ording - o
reserve middle-class neighborhoods for single-family homes that nded to be in compliance. Guided by Bartl;ofomew’s Z:::jepre;
esignated land for future industrial development if it was iz ,Or
adjacent to neighborhoods with substantial African American

opulations.

lower-income families of all races could not afford. Certainly, an
important and perhaps primary motivation of zoning rules that
kept apartment buildings out of single-family neighborhoods wasa
social class elitism that was not itself racially biased. But there was
also enough open racial intent behind exclusionary zoning thatitis
integral to the story of de jure segregation. Such economic zoning.
was rare in the United States before World War 1, but the Buchanan
decision provoked urgent interest in zoping as a way to circumvent

Once such rules were in force, plan commission meetings were
sgmed with requests for variances. Race was frequently a factor.
or .xample, one meeting in 1919 debated a proposal to reclassify a
gle-family property from first-residential to commercial because
fie area to the south had been “invaded by negroes.” Bartholomew

the ruhng.' . : . rsuaded the commission members to deny the variance because
St. Louis appointed its first plan commuission 1n 1911 and five ’
years later hired Harland Bartholomew as its full-time planning mes in the area as unaffordable to African Ameri Lk
: mericans and thus

:t_he encroachment.

said, keeping the first-residential designation would preserve

engineer. His assignment was t0 categorize every structure in th
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On other occasions, the commission changed an area’s zoning

from residential to industrial if African American families had
begun to move into it. In 1927, yiolating its normal policy, the com-
mission authorized a park and playground in an industrial, not
residential, area in hopes that this would draw African American
families to seek housing nearby. Similar decision making continued
through the middle of the twentieth century. In a 1942 meeting,
commissioners explained they were zoning an area in a commercial
strip as multifamily because it could then “develop into a favor-
able dwelling district for Colored people.” In 1948, commissioners
explained they were designating a U-shaped industrial zone to cre-

outside.

:n African American neighborhoods but prohibited these as zon

single-family districts could not legally be subdivided, but those 1

accommodate the overcrowded population.

Administration (FHA) developed the insured amortized mort

of nearby rooming houses, commercial development, or industr

to create risk to the property value of single-family areas. Witho

neighborhoods’ slum conditions.

J.oCcAL OFFICIALS elsewhere, like those in St. Louis, did not

ate a buffer between African Americans inside the U and whites

In addition to promoting segregation, zoning decisions contrib- |
uted to degrading St. Louis’s African American neighborhoods into -
slums. Not only were these neighborhoods zoned to permit indus-
try, even polluting industry, but the plan commission permitted tav-
erns, liquor stores, nightclubs, and houses of prostitution to open

ing violations in neighborhoods where whites lived. Residences n

industrial districts could be, and with African Americans restricted:
from all but a few ncighborhoods, rooming houses sprang up to.

Later in the twentieth century, when the Federal Housing
gage as a way to promote homeownership nationwide, these

zoning practices rendered African Americans ineligible for such
mortgages because banks and the FHA considered the existence

e_r_njf_:d_. So far as policy went, Olmsted stated that “in any housing

eople who are not yet read i
. - . - i T ea to m 3 .
such mortgages, the effective cost of African American housing Y 7 ingle, and don’t want to mingle,”

was greater than that of similar housing in white neighborhoods,
Jeaving owners with fewer resources for upkeep. African Amer
can homes were then more Jikely to deteriorate, reinforcing their
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_%Periment with zoning in isolation. Tn the wake of the 191
._.p;'dmnan decision, the enthusiasm of federal officials for econoriiiz
oning that could also accomplish racial segregation grew rapidl
1921 President Warren G. Harding’s secretary of commercjer.
erbert Hoover, organized an Advisory Committee on Zonin :
! develop a manual explaining why every municipality shouig
gv'elop a zoning ordinance. The advisory committee distributed
hot sands of copies to officials nationwide. A few months later the
on rnittf::e published 2 model zoning law. The manual did not give
he reation of racially homogenous neighborhoods as the reason
hy zoning should become such an important priority for cities
‘the advisory committee was composed of outspoken segre a—,
ists whose speeches and writings demonstrated that race v%as
¢ basis of their zoning advocacy.

One influential member was Frederick Law Olmsted, Jr., a for-
"e. | p.resident of the American City Planning Institute ;nc; of the
erican Society of Landscape Architects. During World War I
msted Jr. directed the Town Planning Division of the federal gov-’
rament’s housing agency that managed or built more than 100,000
_t'_sj_of segregated housing for workers in defense plants. In 1’ 18
e told the National Conference on City Planning that goo.d zon9in ’
Ohcjf' had to be distinguished from “the legal and constitutionagl
stion” (meaning the Buchanan rule), with which he wasn’t con-

gve}_pgments which are to succeed, . . . racial divisions have
e taken i sl
e taken into account. . . . [If] you try to force the mingling of

evelopment cannot succeed economically.

: c_)thell‘ member of the advisory committee was Alfred Bett-
: he f:hrector of the National Conference on City Planning. In
resident Franklin D. Roosevelt appointed him to a Natio'nal
Use Planning Committee that helped to establish planning
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. \;ery near to being nuisances.” In reaching this decision, the
<re Court had to overrule the findings of a district judge who
{d have preferred to uphold the zoning ordinance but could not
en ignorance of its true racial purpose, a violation of Buchanan.
judge explained, “The blighting of property values and the con-
ing of the population, whenever the colored or certain foreign

commissions in cities and states throughout the country. Planningf
(i.e., zoning) was necessary, Bettman and his colleagues explained
to “maintain the nation and the race.”

The segregationist consensus of the Hoover committee was rein.
forced by members who held positions of leadership in the Nationg]
Association of Real Estate Boards, including its president, Irviné
B. Hiett. In 1924, two years after the advisory committee had puh.
lished its first manual and model zoning ordinance, the associatioy
followed up by adopting a code of ethics that included this warn-
ing: “a realtor should never be instrumental in introducing into 3

o5 jivade a residential section, are so well known as to be within
_ iadicial cognizance.”

1Tn the years since the 1926 Supreme Court ruling, numerous white
wburbs in towns across the country have adopted exclusionary
ning ordinances to prevent low-income families from residing in
ir midst. Frequently, class snobbishness and racial prejudice were
ertwined that when suburbs adopted such ordinances, it was
fj{o'ssible to disentangle their motives and to prove that the zoning
«s violated constitutional prohibitions of racial discrimination. In
ny cases, however, like Secretary Hoover’s experts, localities were
lways fastidious in hiding their racial motivations.

he use of zoning for purposes of racial segregation persisted
i into the latter half of the twentieth century. In a 1970 Oklahoma
asé, the segregated town of Lawton refused to permit a multiunit
evelopment in an all-white neighborhood after residents circulated
petition in opposition. They used racial appeals to urge citizens
o sign, although the language of the petition itself did not mention
ace. The sponsors of the apartment complex received anonymous
shone calls that expressed racial antagonism. In a subsequent law-
uit, the only member of the planning commission who voted to
“allow the project testified that bias was the basis of other commis-
ioners” opposition. Although the commission did not use race as
he reason for denying the permit, a federal appeals court found
that the stated reasons were mere pretexts. “If proof of a civil rights
olation depends on an open statement by an official of an intent
‘to discriminate, the Fourteenth Amendment offers little solace to
-those seeking its protection,” the court concluded.

Yet the appeals court view did not prevail in other cases. A
few years later, in 1977, the Supreme Court upheld a zoning ordi-
‘nance in Arlington Heights, a suburb of Chicago, that prohib-

neighborhood . . . members of any race or nationality... whose presence
will clearly be detrimental to property values in that neighborhood.” .

Other influential zoning experts made no effort to conceal their
expectation that zoning was an effective means of racial exclusion;
Columbia Law School professor Ernst Freund, the nation’s leading
authority on administrative law in the 1920s, observed that prevent:
ing “the coming of colored people into a district” was actually a

“more powerful” reason for the spread of zoning during the previ-
ous decade than creation of single-family districts, the stated jus-
tification for zoning. Because the Buchanan decision had made it
“impossible to find an appropriate legal formula® for segregation,
Freund said that zoning masquerading as an economic measure was
the most reasonable means of accomplishing the same end.
Secretary Hoover, his committee members, and city planners .
across the nation believed that zoning rules that made no open ref-
erence to race would be legally sustainable—and they were right.
In 1926, the Supreme Court for the first time considered the consti-
tutionality of zoning rules that prohibited apartment buildings in
single-family neighborhoods. The decision, arising from a zoning
ordinance in a Cleveland suburb, was a conspicuous exception to -
the Court’s rejection of regulations that restricted what an owner -
could do with his property. Justice George Sutherland, speaking for -
the Court, explained that “very often the apartment house is a mere
parasite, constructed in order to take advantage of the open spaces
and attractive surroundings created by the residential character of
the district” and that apartment houses in single-family districts
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ited multiunit development anywhere but adjacent to an outlying
commercial area. The ordinance ensured that few, if any, African

Americans could reside in residential areas. The city council had |

~adopted its zoning ordinance at a meeting where members of the

public urged action for racially discriminatory reasons. Letters to -
the local newspaper urged support for the ordinance as a way to

keep African Americans out of white neighborhoods. But despite

the openly racial character of community sentiment, the Supreme -

Court said the ordinance was constitutional because there was no
proof that the council members themselves had adopted the ordi-

nance to exclude African Americans specifically and not exclude .

all lower-income families, regardless of race.

My purpose, however, is not to argue courtroom standards of -
proof. I am interested in how we got to the systematic racial segrega- -

tion we find in metropolitan areas today, and what role government
played in creating these residential patterns. We can’t prove what
was in council members’ hearts in Arlington Heights or anywhere
else, but in too many zoning decisions the circumstantial evidence
of racial motivation is persuasive. I think it can fairly be said that

there would be many fewer segregated suburbs than there are today .

were it not for an unconstitutional desire, shared by local officials
and by the national leaders who urged them on, to keep African
Americans from being white families’ neighbors.

VII

THE USE of industrial, even toxic waste zoning, to turn African

American neighborhoods into slums was not restricted to St. Louis.

It became increasingly common as the twentieth century proceeded -
and manufacturing operations grew in urban areas. The pattern was .
confirmed in a 1983 analysis by the U.S. General Accounting Office -

(GAO), concluding that, across the nation, commercial waste treat-

ment facilities or uncontrolled waste dumps were more likely to be -

found near African American than white residential areas.
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- Studies by the Commission for Racial Justice of the United
Churches of Christ and by Greenpeace, conducted at about the
ame time as the GAO report, concluded that race was so strong
 statistical predictor of where hazardous waste facilities could be
ound that there was only a one-in-10,000 chance of the racial dis-

bution of such sites occurring randomly, and that the percentage

f minorities living near incinerators was 89 percent higher than
te national median. Skeptics of these data speculated that African
‘Americans moved to such communities after these facilities were

‘present. But while this may sometimes have been the case—after
ll, most African Americans had limited housing choices—it cannot
 be the full explanation: neighborhoods with proposed incinerators,
0t those already built, had minority population shares that were
such higher than the shares in other communities.

‘Decisions to permit toxic waste facilities in African American
reas did not intend to intensify slum conditions, although this was
he result. The racial aspect of these choices was a desire to avoid the
eterioration of white neighborhoods when African American sites
ere available as alternatives. The welfare of African Americans
id not count for much in this policy making. Oftentimes, as in St.
‘ouis, zoning boards made explicit exceptions to their residential
eighborhood rules to permit dangerous or polluting industry to
cate in African American areas.

In Los Angeles, for example, a black community became estab-
hed in the South Central area of the city in the r940s. The neigh-
borhood had some industry, but its nonresidential character was
more firmly entrenched when the city began a process of “spot”

ezoning for commercial or industrial facilities. Automobile
kyards became commonplace in the African American neigh-
thood. In 1947, an electroplating plant explosion in this newly
veloping ghetto killed five local residents (as well as fifteen white
tory workers) and destroyed more than one hundred homes.
When later that year the pastor of an African American church
rotested a rezoning of property adjacent to his church for indus-
rial use, the chairman of the Los Angeles City Council’s planning
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committee, responsible for the rezoning, responded that the area
had now become a “business community,” adding, “Why don’t you
people buy a church somewhere else?”

For the most part, courts have refused to reject toxic siting
decisions without proof of explicit, stated intent to harm African
Americans because of their race. In a 1979 Houston case, an Afri-
can American community that already had a disproportionately
high number of hazardous waste sites protested the addition of
another. A federal judge found that the proposal was “unfortunare
and insensitive” but refused to ban it without proof of explicit racial
motivation. A 1991 case arose in Warren County, North Carolina,
whose overall population was about half white and half African
American. The county had three existing landfills, all in African
American areas. When a new landfill was proposed for a white area,
residents protested, and county officials did not issue a permit. But
when another was proposed, this time in an African American area,
county officials ignored residents’ protests and approved the land-
fill. A federal judge upheld the county’s decision, finding that there:
was a discriminatory impact but no explicit racial intent. _

In 1991, the Environmental Protection Agency issued a report
confirming that a disproportionate number of toxic waste facilities
were found in African American communities nationwide. Presi--
dent Bill Clinton then issued an executive order requiring that such
disparate impact be avoided in future decisions. The order did not,
however, require any compensatory actions for the existing toxic

for lower-income families, large numbers of whom were African
‘Americans, to live in expensive white neighborhoods. The other

_@ttempted to protect white neighborhoods from deterioration by

ensuring that few industrial or environmentally unsafe businesses
¢ould locate in them. Prohibited in this fashion, polluting industry

had no option but to locate near African American residences. The
fitst contributed to creation of exclusive white suburbs, the second
to creation of urban African American slums.

placements.

The frequent existence of polluting industry and toxic waste
plants in African American communities, along with subdivided
homes and rooming houses, contributed to giving African Ameri-
cans the image of slum dwellers in the eyes of whites who lived
in neighborhoods where integration might be a possibility. This,
in turn, contributed to white flight when African Americans
attempted to move to suburbs.

Zoning thus had two faces. One face, developed in part to evade
a prohibition on racially explicit zoning, attempted to keep Afri-
can Americans out of white neighborhoods by making it difficult




WHITE FLIGHT

LONG WITH THE real estate industry and state courts, the
FHA justified its racial policies—both its appraisal standards
and its restrictive covenant recommendations—by claiming that a
urchase by an African American in a white neighborhood, or the
presence of African Americans in or near such a neighborhood,
would cause the value of the white-owned properties to decline.
This, in turn, would increase the FHA’s own losses, because white
property owners in the neighborhood would be more likely to
“default on their mortgages. In the three decades during which
it administered this policy, however, the agency never provided
or obtained evidence to support its claim that integration under-

i

Chz’lmgo, 1970. When federal policy denied mortgages to
African Americans, they had to buy houses on the install-
ment plan, which led to numerous evictions.

mined property values.

* The best it could apparently do was a 1939 report by Homer
Hoyt, the FHA’s principal housing economist, that set out prin-
ciples of “sound public and private housing and home financ-
ing policy.” Hoyt explained that racial segregation must be an
obvious necessity because it was a worldwide phenomenon.
His only support for this assertion was an observation that in
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China enclaves of American missionaries and European colonial. luded that “[tihese results do not show that any deterioration in

officials lived separately from Chinese neighborhoods. On thig.

market prices occurred following changes in the racial pattern.”

ndeed, the study confirmed that because African Americans

basis, he concluded that “where members of different races live!

together . . . racial mixtures tend to have a depressing effect on ere willing to pay more than whites for similar housing, prop-

erty values in neighborhoods where African Americans could

land values.” . )
purchase increased more often than they declined. Ignoring

hese studies’ conclusions, the FHA continued its racial policy
or at least another decade.

STATISTICAL EVIDENCE contradicted the FHA's assumption:
that the presence of African Americans caused the property val
ues of whites to fall. Often racial integration caused property

II

N ONE respect, however, the FHA’s theories about property
-values could become self-fulfilling. An African American influx

values to increase. With government policy excluding working
and middle-class African Americans from most suburbs, their:

could reduce a neighborhood’s home prices as a direct result

desire to escape dense urban conditions spurred their demand for’

single-family or duplex homes on the outskirts of urban ghetto of FHA policy. The inability of African American families 1o

btain mortgages for suburban dwellings created opportunities
for speculators and real estate agents to collude in blockbusting.

nationwide. Because these middle-class families had few other

housing alternatives, they were willing to pay prices far above.

fair market values. In short, the FHA policy of denying African ‘Practiced across the country as it had been in East Palo Alto,

lockbusting was a scheme in which speculators bought proper-

Americans access to most neighborhoods itself created condi- IO ’ ' _
ties in borderline black-white areas; rented or sold them to Afri-

tions that prevented property values from falling when African’ : . e _ :
.can American families at above-market prices; persuaded white

Americans did appear.

In an unusual 1942 decision, the federal appeals court for the families residing in these areas that their neighborhoods were

District of Columbia refused to uphold a restrictive covenant: turning into African American slums and that values would

. . .,
because the clause undermined its own purpose, which was to oon fall precipitously; and then purchased the panicked whites

omes for less than their worth.
Blockbusters’ tactics included hiring African American women

protect property values. Enforcement, the court said, would

depress property values by excluding African Americans who _ _ _ ‘ : : ‘
were willing to pay higher prices than whites. In 1948 an FHA " to push carriages with their babies through white neighborhoods,
official published a reportasserting that “the infiltration of Negro
owner-occupants has tended to appreciate property values and:

neighborhood stability.” A 1952 study of sales in San Francisco.

iring African American men to drive cars with radios blasting

through white neighborhoods, paying African American men to
ccompany agents knocking on doors to see if homes were for sale,

‘or making random telephone calls to residents of white neighbor-

compared prices in racially changing neighborhoods with those : : - ‘
hoods and asking to speak to someone with a stereotypically Afri-

an American name like “Johnnie Mae.” Speculators also took
out real estate advertisements in African American newspapers,

in a control group of racially stable neighborhoods. Published in:
the Appraisal Journal, a periodical with which housing practitio
ners, including FHA officials, would have been famihar, 1t con

S
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even if the featured properties were not for sale. The ads’ Purpose

III

was to attract potential African American buyers to walk aroung:

white areas that were targeted for blockbusting. In a 1962 Saiy
day Evening Post article, an agent {using the pseudonym “Ng :
ris Vitchek”) claimed to have arranged house burglaries in white
communities to scare neighbors into believing that their commy

THE FHA’S redlining necessitated the contract sale system for

sJack homeowners unable to obtain conventional mortgages, and
his created the conditions for neighborhood deterioration. Mark

atter was a Chicago attorney who in the early 1960s represented
ntract buyers facing eviction; mostly he was unsuccessful. His

nities were becoming unsafe.

Real estate firms then sold their newly acquired properties at
inflated prices to African Americans, expanding their residentia]
boundaries. Because most black families could not qualify for
mortgages under FHA and bank policies, the agents often sold
these homes on installment plans, similar to the one Charles Va :

aughter Beryl, now a professor of history at Rutgers University,

scribed the conditions he encountered in her memoir, Family
roperties, and summarized them like this:

terott developed in De Porres, in which no equity accumulated. ‘Because black contract buyers knew how casily they could lose

‘their homes, they struggled to make their inflated monthly pay-
ments. Husbands and wives both worked double shifts. They
neglected basic maintenance. They subdivided their apartments,

from down or monthly payments. Known as contract sales, these
agreements usually provided that ownership would transfer to
purchasers after fifteen or twenty years, but if a single monthl

crammed in extra tenants and, when possible, charged their ten-

payment was late, the speculator could evict the would-be owner;
who had accumulated no equity. The inflated sale prices made it ants hefty rents. ... White people observed that their new black
all the more likely that payment would not be on time. Owner : neighbors overcrowded and neglected their properties. Over-
speculators could then resell these homes to new contract buyer

The full cycle went like this: when a neighborhood first inte-

crowded neighborhoods meant overcrowded schools; in Chi-

cago, officials responded by “double-shifting” the students (half
attending in the moening, half in the afternoon}. Children were

grated, property values increased because of African Amer
cans’ need to pay higher prices for homes than whites. But then deprived of a full day of schooling and left to fend for themselves
property values fell once speculators had panicked enough white: in the after-school hours. These conditions helped fuel the rise of

homeowners into selling at deep discounts.

gangs, which in turn terrorized shop owners and residents alike.
Falling sale prices in neighborhoods where blockbusters cre  In the end, whites fled these neighborhoods, not only
ated white panic was deemed as proof by the FHA that prop

erty values would decline if African Americans moved in. But

because of the influx of black families, but also because they
- were upset about overcrowding, decaying schools and crime. . . .

if the agency had not ad(}pted 1 discriminatory and unconsti- But black contract buyers did not have the OPEiOD of Eea‘ving a

tutional racial policy, African Americans would have been able, .. declining neighborhood before their properties were paid forin

like whites, to locate throughout metropolitan areas rather than’ full—if they did, they would lose everything they’d invested in

attempting to establish presence in only a few blockbusted com-

. that property to date. Whites could leave—blacks had to stay.
munities, and speculators would not have been able to prey on
' This contract arrangement was widespread not only in Chicago
ut in Baltimore, Cincinnati, Detroit, Washington, D.C., and

white fears that their nerghborhoods would soon turn from all
white to all black.
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lators caused panic, the subsequent deterioration of neighborhood
- quality when African Americans were forced to pay excessive prices
‘for housing, the resulting identification of African Americans with
slum conditions, and the resulting white flight to escape the possi-
bility of those conditions all had their bases in federal government
policy. Blockbusting could work only because the FHA made cer-
ain that African Americans had few alternative neighborhoods
where they could purchase homes at fair market values.

In the Lawndale neighborbood of Chicago, community
opposition to evictions of contract buyers was so strong that
sheriffs were often needed to prevent owners and neighbors
from carrying belongings back in.

probably elsewhere. In Mark Satter’s time, approximately 85 pe
cent of all property purchased by African Americans in Chicage
had been sold to them on contract. When the neighborhood wher
he worked, Lawndale on the city’s West Side, was changing fro
predominantly white to predominantly black, more than halfo
the residences had been bought on contract.

Although banks and savings and loan associations typicall
refused to issue mortgages to ordinary homeowners in Africal
American or in integrated neighborhoods, the same institutio
issued mortgages to blockbusters in those neighborhoods, all wit
the approval of federal bank regulators who failed their consti
tional responsibilities. State real estate regulators also defaul
on their obligations when they licensed real estate brokers wh
engaged in blockbusting. Instead, regulators looked the ot
way when real estate boards expelled brokers who sold to Afri
Americans in stable white neighborhoods. '
Blockbusting, the subsequent loss of home values when spe
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